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INTRODUCTION. 



§1. THE HISTORICAL ORIGIN, DISAPPEARANCE, AND REVIVAL 
OF THiB PRINCIPLE OF THE FREEDOM OF THE SEA. 

I. Roman law has already reduced the principle of the freedom 
of the sea ^ to a legal formula, according to which the sea is " com- 
mune omnium " ; ^ that is to say, the common property of all. 

All things that constitute common property (res communes om- 
nium) are determined by some negative and affirmative character- 
istics. As a first consideration, every exclusive domination, each 
special privilege, is excluded. This quality of a "res nullius" (a 
thing belonging to no one in particular),^ exhibiting the peculiarity 
of even rendering impossible a future capacity for occupation, finds 
its necessarily affirmative complement in a " usus publicus " (the 
principle of a public utility) : " the sea is open to all " (Ulpian) ; 
that is to say, all mankind has the right in common to use the seas. 
Everybody is fully entitled to its use, being limited only by the per- 
fectly equal right of others. 

According to the Roman conception, this public use is founded 
upon the " natura " (nature) : it rests upon natural law (ius naturale) , 
or, what is the same in this case, upon the "law of nations" (ius 
gentium). 

In Roman law the public use is stamped distinctly as a purely 
private right, and is safeguarded by an action for personal injury 
(actio iniuriarium) . The Romans did not quite possess the right 
understanding for the common-law aspect of this question; while 
their hatred for foreigners rendered them totally unprepared for the 
principle of international law. For that reason a common partici- 
pation on the part of the states is absolutely foreign to Roman law. 

The public use, to the juridical construction and legal nature of 
which the Romans did not give a single thought, is not confined, how- 

1 Cp. with " Die Bntwlckelnng der Theorie der Meeresfreiheit " (The Development of 
the Theory of the Freedom of the Sea), Würzburg University Dissertation, 1913; van 
Calker, " Das Problem der Meeresfreiheit und die deutsche Völkerrechtspolitik " (The 
Problem of the Freedom of the Sea and German International Policies) , 1917, p. 5 ff. ; 
Stier-Somlo, " Die Freiheit der Meere und das Völkerrecht " (The Freedom of the Seas 
and International Law), 1917, p. 34 ff. 

«§§1 and 5 J. 2, 1 ; reg. 2 § 1 D 1, 8 (Marclan) ; reg. 3 § 1 D 43, 8 (Celsus) ; reg. 
13 § 7 D 47, 10 (ulpian). 

•According to Schücklng (Der Dauerfriede, p. 54), only the open sea Is a res nullius 
(a thing belonging to no one in particular). 

5 



6 FREEDOM OF THE SEA. 

ever, to the " sea " alone, but includes likewise " on this account the 
shores of the sea" (per hoc litora maris) :^ 

No one shall therefore be prevented from access to the sea 
as long as he spares the villages, monuments, and buildings, for 
these, unlike the sea, do not come under the law of nations. 
(Nemo igitur litus maris accedere prohibetur, dum tamen villis 
et monumentis et aedificiis abstineat, quia non sunt iuris gentium 
sicut et mare.)^ 

The law of nations also states that the use of the shores is 
public, just as that of the sea itself. (Litorum quoque usus pub- 
licus ius gentium est, sicut ipsius maris. )^ 

Even the harbors, constituting the natural boundaries of the sea, 
were regarded by Roman law as institutions subject to public use 
(publica) : 

Similarly, the right to fish in the harbor is free to all. (Ideo- 
que ius piscendi omnibus commune est in portu.)* 

The right of " access to the seashore " ° is mentioned explicitly and 
conspicuously in the legal sources as a logical consequence of the 
public use of the shore. Naturally, access by land finds its counter- 
part in a landing from the sea.^ The latter stands even practically 
in the foreground and is a matter of course. For that reason, de 
Lapradelle, too, speaks in the same sense of a " droit d'acces " (" right 
of access ") on the part of the ships.^ 

Eoman law testifies to the international function of the seas as an 
intermediary between nations by granting to ships the use of the 
seashore. 

Of course, opinions varied as to the legal aspects of the " public 
shores." The jurist Neratius placed the shores on an equal footing 
with those things — 

That are derived in the first place from nature and have not 
become thus far the property of anyone else. (Quae primum 
a natura prodita sunt et in nullius adhuc dominium pervenerunt.) 

But at the same time he objected explicitly to placing them on an 
equal plane with the public things, 

that constitute the patrimony of the entire nation (quae in 
patrimonio sunt populi).® 

On the other hand, Celsus states : 

I maintain that the shores over which the Roman people 

have control belong to the Roman nation. (Litora in quae 

___ , ■ ■ - - . 

iReg. 2 § 1 D 1, 8. Similarly rog. 3 § 1 D 43, 8 ; reg. 13 § 17 D 47, 10. 
« § 1 J. 2, 1. 
»§ 5 J. 2, 1. 
* § 2 J. 2, 1. 

» § 1 J. 2, 1 ; reg. 4 D 1, 8. 
«Arg. reg. 1, 5 pr. D 1, 8. 

^Annuaire de I'Instltut de droit international (Yearbook of the Institute of Inter- 
national Law), 1910, vol. 23, p. 417. 
8 Reg. 14 D 41, 1. 
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populus Romanus imperium habet, populi Romani esse arbi- 
tror.)^ 

Authoritative utterances are missing concerning the effect of this 
control, respectively, the'kind of public use, not to mention utterances 
concerning the combination of both ; but through the stress laid upon 
the word "control," the way was indicated that later on was to 
serve as a basis for state law and for international law.^ 

II. The freedom of the sea was lost again. Even for this loss 
Eoman law — and particularly the Imperial law — prepared the 
ground. To the ears of Emperor Antoninus there came the com- 
plaint of a certain Eudaemon of Nicomedia, who, after a shipwreck 
on the Cycladic Islands, fell into the hands of sea pirates ; by refer- 
ring to a certain law of Augustus, Emperor Antoninus ordered a 
settlement of the case in accordance with the lex Rhodia de iactu, at 
the same time using the following expression : 

While I am, indeed, the ruler of the world, the law is the 
master of the sea. (Ego quidem mundi dominus, lex autem 
maris.)* 

This proud expression of the Emperor served as a basis for restor- 
ing, in the Middle Ages, the principle of the freedom of the sea. 
Accordingly, the Emperor of the Holy Roman Empire of the German 
nation, who claimed also the mastery of the world, expressed in his 
title that he was likewise " King of the Ocean " ; and all sea powers 
followed this example by pretending to be the sovereign rulers of 
the adjoining seas. This became of special significance in the days 
of the great discoveries. Popes Nicolas V, Alexander VI, and Julius 
n, attempting to play the role of Antoninus, and proceeding upon the 
theory of a world mastery that resulted from the combustions created 
by the crusades, distributed once more the seas among the nations of 
the world, drawing at the same time rather rough dividing lines for 
the sovereignty over the seas.* Up to modem times the freedom of 
the sea slumbered the sleep of the Sleeping Beauty, until there ap- 
peared from Netherlands the knight whose kiss awakened her once 
more. 

III. The reawakening of the principle of the freedom of the sea 
was brought about by Hugo Grotius. During the conflict of foreign 
policies between the sea powers, and in defense of the oversea inter- 
ests of his own native country, Holland, he took once more recourse 
to the principles of Roman law and succeeded in gaining prevalence 
for them. 

1 Reg. 3 pr. D 43, 8. 

«Compare also Windscheid, Pand. I, i 146. 

* Reg. 9 D 14, 2 ( Voluslus MaedanuB) . 

^Thus after the great discoveries in 1493, Pope Alexander VI simply drew a line ex- 
tending from the Azores to the Cape Verde Islands, assigning to the Spaniards the seas 
lying to the west and to the Portugese those lying to the east. 
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1. The problem of the restoration of the freedom of the sea. — Spain 
and Portugal, united since 1580, became opposed in the far East 
Indies by Holland, which after the founding of the Dutch East 
Indian Company that took place in 1602 was compelled to defend 
her colonies in Java against threatening dangers and particularly 
against Spanish-Portuguese domination in the East Indian waters» 
In those days of political high tension Grotius stepped into the 
arena as a patriot with two pamphlets,^ in which he picked to pieces 
the Portugese claims to the Indian Ocean, rejected the papal decision 
as constituting no legal title, and, taking Roman law as a start- 
ing point, proclaimed the principle of the freedom of the sea, which, 
to be sure, seemed imperative to the safety of Dutch interests in 
northern, central, and south America, where the Dutch had likewise 
gained a footing. 

The above-mentioned works of Grotius were directed expressly 
against Spain and Portugal. However, the attack was felt by still 
another sea power which had just thrown out the gauntlet to Hol- 
land and — ^though only after a long fight — ^had replaced Dutch mari- 
time domination in exactly the same manner as Spain and Portugal 
had been compelled previously to give way to the Dutch ; the sea 
power in question was England.^ How clearly England perceived 
the Dutch threat directed against her sovereignty over the seas that 
surrounded England (mare anglicanum circumquoque, narrow seas) 
may be easily deduced from the fact that the English King, Charles I, 
demanded the punishment of Grotius as well as the suppression of 
his pamphlet and (lo and behold ! ) even threatened with a refutation. 
The first refutation appeared in 1613 and was written by Albericus 
Gentilis. It bore the following title : " Hispanicae advocationis libri, 
in quibus illustres quaestiones maritimae secundum ius gentium 
et hodiernam praxini nitide perlustrantur " (Books of Spanish 
Legal Assistance, wherein Important Maritime Problems as well as 
the Law of Nations and present-day Usages are Splendidly 
Surveyed). 

However, wider recognition was gained by a pamphlet by Seiden, 
which, dedicated to King Charles, was written in 1618 and printed in 
1635, and which proved to be a counterpamphlet by the mere wording 
of its title. This title reads as follows : " Mare clausum seu de dominio 

*"De iure praedae " (The Right of Booty), 1605 tdiscovered as late as 1864 and 
printed in 1868). Also "Mare liberum sive de iure quod Batavis competit ad Indicana 
commercia dissertatio " (The Open Sea or a Discourse upon the Laws Needed by the 
Dutch in the Pursuit of their Commercial Relations with India), 1609 (at first pub- 
lished anonymously; publication under the author's name took place in 1616). This 
pamphlet is appended at the present to the Barbeyrac edition of the principal woi^k " De 
mare belli ac pacis," 1720, which is used by me exclusively. 

*As early as 1609 Wellwood attempted to demonstrate in his book "De Dominio 
Marls" (The Domination of the Sea) the private character of property on the sea 
and England's sovereignty over the surrounding seas. 
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maris libri duo " (The Closed Sea or Two Books concerning the Rule 
over the Sea).^ 

Charles I communicated Selden's doctrines to the Dutch Govern- 
ment, and Cromwell ordered them to be translated into English. 
Seiden, too, did not recognize the papal decrees as constituting title 
to the mastery over the sea, and he rejected for that I'eason the 
Portugese claims to the East Indian waters; but he was the more 
emphatic in laying claim to a natural and international law, which 
gave to the King of England the mastery over the seas surrounding 
Britain. However, he was not painfully accurate in the calculation 
of the exact extent of the environs. Thus the English waters found 
no nearer boundaries than at Cape Finisterre and on the opposite 
shores of America and Greenland. I can not agree with Bonfils that 
Seiden proved himself a better logician than Grotius,^ but I heartily 
concur with the famous Frenchman in his assertion that he (Seiden) 
had given a strong impetus to English national consciousness. 

His book bears singular testimony to the bold plan of sea 
domination that is being pursued to this very day with the ten- 
acious perseverance inborn in the Anglo-Saxon and which ex- 
plains the manifold encroachments, injustices, and violations on 
the part of England, without, however, justifying them in the 
least.^ 

A free sea and a closed sea became now for a long time the slogan 
of the various parties. Spanish, Portuguese, and German writers, too, 
played national politics and took part in this literary campaign on 
the side of a closed sea. Everywhere purely political products were 
involved, merely dressed in the garments of international law. Even 
the writings of Grotius — in so far as their object was concerned — 
w^ere political works, but being based upon Roman law and because 
of their ardent desire to liberate the whole world, they gained a 
permanent value. Not everything that has been cited by Grotius 

^ The course of the argumentation and the contents are given by Seiden himself on the 
back of the title page (I am using the London edition of 1636), as follows: 

Libro Frimo, Mare, ex Jure Naturae sen Gentium, omtium Hominum non esse Com- 
munem, sed Dominii privat! seu Proprietatis capax, pariter ac Tellurem, esse demon- 
stratur. 

Secundo Serenissimum Magnae Britanniae Regem Maris circumflui, ut individuae 
atque perpetuae Imperii Britannici appendicis Dominum esse, asseritur. 

Pontus quoque serviet illl. 

(In the first volume proof is furnished that neither by the laws of nature nor by those 
of nations is the sea the property of all mankind, but that It is susceptible to private 
domination or ownership, in the same manner as the land.) 

(In the second volume it is asserted that the most illustrious King of Great Britain and 
of the surrounding sea is its master who holds it as an indivisible and perpetual addi- 
tion to the British Empire.) 

(The Black Sea too will eventually come under his rule.) 

' Bonfils-Grab, Völkerrecht, p. 311. It can be only said that Seiden recognized very 
well the weak points in Grotius' argumentation ; but on the other hand, he is an expert 
in completely shoving into the background the lofty idea which Grotius 'had in mind 
and which was to liberate the nations of the world. 

•Loc. cit. 
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against the ownership, character, and sovereign capacity of the sea 
was able to stand the acid test of criticism.^ The impossibility of 
justifying and limiting the sovereignty and likewise the inexhausti- 
bleness of the sea are assertions that partly need to be demonstrated 
and are partly lacking the force of proof. But the effect of an im- 
portant discovery was created when he proclaimed once more the 
following principle of Roman law : the sea is common property (res 
communis omnium) ; it is necessary to the commerce between nations 
and for that reason its use must be made possible for all States and 
nations. The proclamation of the " international character of the 
high sea " ^ constitutes an act of humanity. 

, Later on the absence of a " legal conclusiveness " was f elt,^ it be- 
ing pointed out that the presentation lacked in a " legal argumenta- 
tion." * Of course, the need for and indispensableness of a certain 
thing do not yet constitute a legal title to posession ; I am not going 
to defend in the present work such undue haste in argumentation. 
But the law of nature has worked since times immemorial accord- 
ing to the principle to simply pass off something as a law that was 
worthy of becoming a law, thereby most effectively giving rise to its 
origin. The needfulness of the sea to the commerce of the world 
did not yet constitute title to the freedom of the sea, but it became 
the motive for its introduction. The legal title to the freedom of the 
sea lies solely in the consent of the States. And this cotfsent was ob- 
tained only through the efforts of Grotius and took lasting root in 
Boman law, to which the world attributes readily the character of 
international law. The customary law of nations constitutes the 
legal title to the freedom of the sea. The free sea of Grotius par- 
takes somewhat of the charm of the thought of liberation which 
achieved its purpose in the community of nations and in it acquired 
validity. 

' Hugo Grotius also took up the doctrine of the freedom of the sea 
in his principal work " De iure belli ac pacis " (The laws of war 
and peace), 1625, which gained universal recognition and won for 
the author the title of father of international law. 
In this work he asserted : 

mare sumtum aut sub ratione integri aut sub ratione prae- 
cipuarum partium, in proprium ius abire non posse.*^ 

Whereas Roman law, he goes on to say, always insisted that : 

the sea must never be seized by any nation (ne mare a populis 
occuparetur).® 

^ Compare particularly Stler-Somlo, p. 50 ff. 

*Nlemeyer, Prinzipien des Seekriegsrechtes (The Principles of the Rules of Naval 

Warfare), p. 18. 

" Stoerk in y. HoltzendorfC's Handbuch des Völkerrechtes (Handbook of International 
Law), II, 485. 

* Stler-Somlo, p. 54. 

B II c. 2 § 3. 

« II c. 3 I 9. 
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The sea, we read further on, is common property (omnium com- 
mune), and this does not mean " conmion property belonging to the 
Boman nation " (commune civium Romanorum) but, as is explained 
by Theophus, "common property of all the people." He further- 
more reminds his readers of the doctrine promulgated by Ulpian: 
"According to the laws of nature, the sea is open to all " (mare om- 
nibus natura patere) . 

The contradiction between Neratius and Celsüs mentioned on page 
4 he explains as follows : 

This contradiction disappears if we remember that Neratius 
is speaking of the shore only in so far as its use is necessary to 
the navigators or to those who sail by it. Celsus, on the other 
hand, speaks of the shore when seized for perpetual use, for 
example, for the purpose of erecting on it a permanent building; 
for this, as Pomponius teaches us, was obtained only by applica- 
tion to the judge, as also the right of building on the sea, that is 
to say, on the side nearest to the shore and which became, so to 
speaK, an addition to the shore. (Neratium de littore loqui, 
quatenus usus eius navigantibus aut praetervehentibus est neces- 
sarius. Celsum vero quatenus ad utilitatem perpetuam assumitur, 

?uta ad aedificium permanens : quod a praetore impetrari solere 
^omponius nos docet, ut et ius aedificandi in mari, id est in parte 
littori proxima et quae littori quasi accensetur.)^ 

This book of Grotius spread the doctrine of the freedom of the 
sea throughout the entire world. 

In the freedom of the sea Grotius defended the interests of man- 
kind against the narrow-minded national policy of the Portuguese 
and English. There could be no doubt as to the final victory of his 
principles. 

In so far as England is concerned, her course was determined in 
this matter, as in all other cases, solely by her national intejests and 
for that reason she even interceded occasionally for the freedom of 
the sea. 

This selfsame England, which asserted her claim to the ownership 
and sovereignty over the narrow seas, declared, for example, in 
1580, through the medium of Queen Elizabeth : 

Neither nature nor public interest permit the exclusive pos- 
session of the sea by a single nation or private individual ; the 
ocean is free to everybody, no legal titles exist whatever that 
would grant its possession to anyone in particular, neither nature 
nor usagQ permit its seizure ; the domains of the sea and of the 
air are common property of all men. 

How is this contradiction to be explained? Very easily! The 
above-cited words constitute the answer given by the Queen of 
England to the Spanish ambassador, Mandoza, when he protested 

■ ■ " - .^-^— ^ I I I ■ , . II ■ I . ^ ■! - ■» I -■ » 

*Loc. cit. 
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against the voyage of discovery made by the English navigator 
Drake, who had picked a quarrel with the Spaniards in the Pacific 
Ocean. But at home England denied, as heretofore, the freedom of 
the sea and was little inclined to renounce her claims to the North 
Sea in the interests of the whole world. The exaggeration of the 
English naval policy found, however, its most emphatic expression 
in Cromwell's Navigation Acts of 1651 and in the English sea cere- 
monial, in accordance with which English vessels in the so-called 
royal seas for centuries were required to enforce a salute from foreign 
ships as a sign of English sovereignty. A change in this English 
policy, both in formal and in material respects, took place only after 
English prestige on the sea had achieved an. undisputed superiority, 
and freedom of the sea could, therefore, harm her no longer. From 
now on even England did not oppose, as a matter of principle, the 
doctrine of Grotius whose literary activity of liberation was con- 
tinued by Bynkershoek in a pamphlet, " De dominio maris " (The 
rule of the sea), which appeared in 1702. On the contrary, the 
English Government committed now the paradox of assuming Eng- 
lish rule of the sea as the basis for the freedom of the sea and of 
making the latter appear assured through the former. 

Thus it happens that up to the present day the English have failed 
to become completely reconciled, in reality as well as in their own 
minds, to the principle of the freedom of the sea. The doctrine 
"Britannia rules the waves" has become too deeply imbedded in 
their minds. We must, therefore, be always on the lookout for 
relapses, invalidations, and distortions in the interests of England. 
This applies above all to the purport of the principle of the freedom 
of the sea. 

Thus, for example, during the Second Peace Conference at The 
Hague, the English plenipotentiary. Lord Reay, manifested a pecu- 
liar conception of this purport, when he invoked the principle of the 
freedom of the seas in his demand for a prohibition of the trans- 
formation of merchant vessels on the high sea, a conversion that was 
opposed with the utmost stubbornness by England for no other 
reason than because she was rich in naval bases of support.^ 

The English may continue to adhere to their opinion concerning 
the justification and purport of the freedom of the sea, but even 

* Protoc. III. 931. The English Delegate argued as follows : '• The sea Is common prop- 
erty and, for that reason, the Powers are allowed to forbid anythin*g that might, per- 
chance, become an encroachment upon their rights " (que la mer est commune ä tous 
et que par consequent, les Puissances peuvent y interdire ce qui peut Stre une attelnte ft 
lenrs droits). To this the following answer may be given : " It is true that the freedom 
of the sea must not encroach upon the rights of the neutrals. But the fact . that neutral 
trade in contraband may, perhaps, be menaced by the sudden appearance of new war- 
ships does not constitute a violation of the law, since such a trade Is not legally per- 
mitted, but rather interdicted. Even the mere possibility that the laws of hospitality 
may be abused does not yet place any right In Jeopardy and, besides, there are various 
means with which to maintain this law.*' 
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England no longer dares to deiiy the constituent elements inherent 
in the principle of the freedom of the sea. The freedom of the sea, 
resisted by England for many centuries, has become to-day — ^in i^ite 
of occasional denials ^ — ^a universally recognized legal principle im- 
bedded in the customary laws of nations. 

The consent of the States necessary to and suffident for the cus- 
tomary law of the nations is restored and finds its expression above 
all in the covenants concerning usages on the sea, as likewise in 
treaties concerning straits, channels, international streams, etc., which 
proceeding from the principle of the freedom of the sea, elaborate it 
more fuUy.^ Even all covenanted deviations from the principle of 
the freedom of the sea* which may be summed up in a policing of 
the sea and which need not be discussed here any further, constitute 
additional confirmation of the law, in accordance with the principle: 
exceptions make a rule. 

2. The operation of the freedom^ of the sea. — ^The sea may be used 
in common in accordance with private. State, and international law. 
The juridicial construction placed upon this public use is still a mat- 
ter of scientific discussion.^ All attempts at construction,^ hitherto 
made, are unsatisfactory. In the first place, the doctrine '^ common 
to all " does not carry with it the principle of a mutual participation 
(communio) ; that is to say, it does not involve a partnership of 
States (community of the sea). De Lapradelle's conception, accord- 
ing to which the legal representative of a league of States is to become 
the sovereign ruler of the sea, is entirely untenable.* We will surely 
never get beyond the negative certainty that public use excludes 
every special privilege. But on the aflirmative side the juridicial 
perfection and a legally elaborated type are missing. The Romans 
merely acted upon the same principle as that involved in the simple 
right of the us^ to protection against molestations; they instituted 
in such cases an action for personal injury (actio iniuriarum) ; and 
international law treats the public use just like all other basic rights^ 
as, for example, the so-called law of honor, against violations of 
which one has the right to defend himself by means of force. 

» Stlei>Somlo, "Die Freiheit der Meere und das Völkerrecht," 1917, pp. 1 ff., 30, 40 ff., 58. 

ä Cp. F. Pereis, " Das internationale öffentliche Seerecht," p. 88. 

' Cp., for example, Ullmann, VR. 2. A., p. 829 ff. 

* Bonflls-Grah, Völkerrecht, pp. 319-326. 

" Such constructions will be found in Radnltsky, " Meeresfreiheit und Meeresgemein- 
schaft" [Archiv fflr öffentlidhes Recht, yoI. 22 (1907) pp. 416-447]. Compare also Gell- 
mann, "Das Staatsgebietsrecht," GrOnhut's Zeitschrift für das Privat — und öffentliche 
Recht, vol. 41 (1915), pp. 177-274; furthermore, "Meeresfreiheit im Kriege" (Oester- 
reichlsche Zeitschrift fttr öffentliches Recht, vol. 2 (1916-16), pp. 656-706). And again 
Radnitzky, ** Die rechtliche Natur der Meeresfrelhelt " (Oesterr. Ztschrft. fUr öffentliche« 
Recht II (1916-.16), pp. 706-707. 

*Le droit de l'Btat sur la mer territoriale" in Revue g^nörale de droit intern, 
public, vol. 60, pp. 288, 809. 
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Freedom of the sea means above all freedom of navigation, of fish- 
ing, and of laying cables on the high sea.^ The center of gravity lies 
in the freedom of navigation. And in this connection it must be em- 
phasized in accordance with Boman law: It is not sufficient that 
every man and nation may travel on the sea, they must likewise be 
able to effect a landing.* 

But a powerful obstacle has arisen here lately; the harbor is actu- 
ally regarded as a part of the mainland,^ and the public use of the 
coast, legal according to Boman law, is replaced to-day by the sover- 
eignty of the coast state with its attending legal power to close the 
•port. 

Against this there exists but one remedy. Since times imme- 
morial international intercourse had to reckon with obstacles on 
the part of states that were overcome, first, in a simple though un- 
equal matter-of-fact way, next, through a more or less consistent 
though firmly established usage, and, finally, through treaties be- 
tween states.* Consequently, a general agreement is needed that 
would reconcile territorial sovereignty with the demand for the 
freedom of the sea and which would effect the operation of the latter 
through a lasting change of the former. 

Freedom of the seas without the basic right to the utilization of 
coasts and ports is a contradiction in adjecto. Freedom of the seas 
endeavours to turn the seas into roads of communication ^ for man- 
kind and to grant the opportunity for oversea trade and commerce. 
,And this purpose asserts itself especially and in a most conspicuous 
manner in all landing places. A freedom of the sea that limits ves- 
sels to voyages forth and back on the high sea and at the same time 
closes the ports to them, would be perfectly aimless. The sea would 
eventually become the natural graveyard for all vessels. 

The shore constitutes the basis for the domination of the sea. The 
ruler of the coast is likewise the logical master of the adjoining sea. 
And if such a sea domination is not acceptable, then an effective 
restriction must be placed upon the authority over the coast. The 
port authorities and the rulers of the coast must not abuse their 
territorial sovereignty, they must place to the vessels in their ports 
no other obstacles in the matter of admission and sojourn save those 

1 " But nevertheless we feel at the same time the lack of a basic comprehension of 
this problem," van Calker (Das Problem der Meeresfreiheit), p. 12. 

' Stier-Somlo, too, emphasizes (p. 59) that the freedom of the sea has but one mean« 
ing, if " besides the mere travel on the surface of the water it is to grant unhampered 
commerce and the opportunity to utilize for purposes of commerce and navigation all 
bases of support and the ports and their facilities that lie on the highways of the sea.*' 

» Annuaire de I'Institut de droit international, vol. 16, p. 189 ; vol. 17, p. 274. 

« Compare my pamphlet, " Luftschiffahrtsrecht " (T^e right of aerial navigation), 
p. 9. 

" Bonfils-Grah, VE. p. 309 : ** the world sea is the great highway and is owned by all 
nations in common." 
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that are required by the compelling considerations of self-preserra- 
tion. To be sure, the basic right to self-preservation need not give 
way to the principle of the freedom of the sea.^ 

If the mere legal obligation towards international commerce and, 
through it, the demand for intercourse within the boundaries are de- 
rived from the leading principles of partnership of states and of 
international law, without jolting at the same time the rights of ter- 
ritorial sovereignty (the right of revenue, prohibition of exports, 
banishment, compulsory passports, etc.),^ then how much more 
necessary will it be to insist upon communication beyond the bounda- 
ries of the sea, especially since international law recognizes the sea 
explicitly as a highway linking the nations together, without inter- 
fering in the least with any of the territorial rights that are needed 
to the preservation of the self-interests? 

The conceptual jurisprudence, permitting the flapping of wings 
only in a cage built by her own hands, emphasizes, indeed, that free- 
dom of intercourse does not by any means signify freedom of entry. 
It may be granted to the pure formalist that, literally speaking, the 
freedom of traffic on the streets of the city is not yet interfered with, 
if the property owners keep their doors closed ; but whoever looks for 
facts beyond words will perceive that freedom of the streets and 
freedom of traffic are perfectly senseless, as long as the houses remain 
closed to the traffic. Though perhaps the concept of the freedom of 
traffic may not demand it» its full operation at least requires a basic 
right of access, respectively a right of effecting a landing, of course 
under maintenance of the house or state authority to preserve the 
self-interests. And if this is not quite clearly expressed in the exist- 
ing laws, then it simply must be remedied. 

Already the spirit of the Eoman law of the later period demanded 
a reconciliation between State sovereignty (imperium) and public 
use (usus publicus). Sovereignty is originally a legal title to the 
preservation of the interests of the coast States, particularly of theix 
safety ; but beyond this the entrance and departure of ships must not 
be interfered with. 

If the principle of the freedom of the sea or the doctrine of " com- 
mon property" (commune omnium) are not eventually to resolve 
themselves into an empty principle, as far as ships are concerned, 
then they must under no circumstances be left to the arbitrary will 
of the local state authorities. If the seas are to remain the highways 
of international traffic, then the demand for the entrance of a ship 
into foreign ports must be made possible as a matter of principle. 

1 Compare also F. Ferels, " Das Internationale öffentliche Seerecht der Gegenwart," 
1882» p. 88. 
«V. Liszt, VR. I 7 Z IV. 
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Even Grrotius granted that bays and minor parts of the sea are sub- 
ject to the right of occupation,^ or, to put it differently, constitute 
territorial and sovereign waters, respectively. Nevertheless he stated : 

This much is certain : Even he who shall have seized the sea, 
may not interf ^e with defenceless and harmless navigation, be- 
cause ev^i on land such a passage cannot be prohibited, although 
it is usually less necessary and more harmful. (lUud cea*tum 
est, etiam qui mare occupaverit navigationem impedire non posse 
inermem et innoxiam, quando nee per terram talis transitus pro- 
hiberi potest, qui et minus esse solet necessarius et magis 
noxius.)* 

There arises now the question of the right of hospitality as a 
sharply defined postulate; the logical and unavoidable result and 
eflfect of the freedom of the sea. I have just finished a separate pam- 
phlet, " The Law of Hospitality in War and in Peace," which will 
be published by Springer. For the moment, however, I will only 
say this : The prevailing doctrine is too much still under the influwice 
of the principle of sovereignty. The harbors are territorial waters, 
indeed ; and even in the dispute concerning the legal nature of terri- 
torial waters, I accept the territorial sovereignty of a coast State.* 
But the full operation of the principle of the freedom of the sea, too, 
demands that freedom of the sea and territorial sovereignty over the 
coast must act in full accord. As for straits and channels, there 
exist already in a large measure covenanted, though inadequate, re- 
strictions insuring freedom of intercourse ; in like manner, the free- 
dom of commerce on international streams has been reconciled through 
mutual agreements with territorial sovereignty. Furthermore, the 
right of a free passage for merchant ships in coastal waters (" ius 
passagii sive transitus innoxii," "droit de passage inoffensif") is 
generally accepted,* but the right of entrance into a port is still men- 
aced by the principle of sovereignty which can exercise every sort of 

arbitrary will." 

■- '-- ..-, -■-.., -,- ... 

' 1 II c. 3 § 8. 

>II c. 3 § 12. Compare also Vattel IT c. 8 126: "Thus the sea even In its 
occupied parts must remain open to all navigation. Consequently, he who has po88essl<Ki 
of it ought not to refuse passage to a vessel, from which he has nothing to apprehend. 
However, it may happen accidentally that Its owner will refuse rightly such unlimited 
use." (Ainsi la mer, m6me dans ses parties occupy«, suffiit ft la navigation de tout le 
monde ; celui qui en a le domaine ne peut done y refuser passage ft un vaisseau, dont il 
n'a rien ft craindre. Mais 11 peut arriver par accident que cet usage in^puisaDle sera 
refuse avec Justice i»ar le Mattre de la chose.) 

* Compare " Luftschlffahr tsrecht," p. 5 ff> 

* Cp. ." liUftschlffahrtsrecht," p. 5 t; von Ullmann, VB. 291; Lisat, VR. 90; von Perels, 
*'I>a« internationale dffentliche Seerecht," p. 212; Sohüoking, "I>as Kttstenmeer im in- 
ternational Seerecht," p. 81 ; de Lapradelle, " Le droit de rSJtat sur la mer territoriale," 
p. 26 ; Frenzel, '* Die Theorie über die rechtliche Natur des Eüstenmeeres " (Dissertation 
of the University of Leipzig), 1908, pp. 18, 62; Annualre de T Institut de droit inter- 
national, vol. 12, p. 132 ff., vol. 18, p. 306. 

s De Lapradelle, " Le droit de I'Etat sur la mer territoriale," 189Q, p. 31, states : " This 
free access is merely tolerated reciprocally, it is by no means a right" (ce libre accte 
n'est qu'une tolerance röciproque; ce n'est pas un droit.) Liepmann, "Der Kieler Hafen 
im Seekrieg," p. 188 f., declares : " Not international law, but the rights of territorial 
Borereigntj and the maritime police force, will have the last say in these region»." 



^ • 
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It is, indeed, a sign of the conservative nature of international law, 
when it is considered that only in treaties relating to navigation, 
colonization, and f riendshij), certain ports of conservative States 
have been opened to foreign vessels^ and that, generally speaking, 
only the precepts of courtesy and usage regulate the hospitable inter- 
course between vessels. Already Grotius' and Vattel^ have pointed 
out the way to a conciliation between State and international law, 
by proclaiming the principle that a coast State may prevent the 
entrance of a foreign vessel, and respectively place restrictions upon 
it, solely for the purpose of averting a danger menacing its own 
safety. The Institute of International Law, too, made an attempt 
to effect a much desired reform along these lines.* But the exalted 
conception of the principle of sovereignty, in addition to the distor- 
tion of the idea of neutrality during war, have stood thus far in the 
way of a rational law of hospitality. 

The whole of international law as it exists to-day is . altogether 
based upon a too one-sided conception of the principle of sovereignty. 
A clearer elaboration of the point of view of international law, 
which demands recognition and perfection on the basis of mutual 
agreement, constitutes the question of the future. 

§ 2. THE PRINCIPLE OF THE FREEDOM OF THE SEA IN TIMES OF 
WAR, ITS VIOLATION, AND THE PROBLEM OF ITS RESTORA- 
TION. 

I, According to international law, as it exists at the present time, 
the freedom of the sea is not abolished, it is merely restricted ; with 
the exception of these limitations freedom of the seas still exists in a 
full measure. 

Above all there exists no freedom of the sea for merchant vessels 
on the scene of action; on the contrary, a merchant vessel enters 
this zone upon its own responsibility.* The guns of battleships need 
not remain silent, event if " neutral " Americans appear occasionally 
among the hostile naval squadrons, although the former, according 
to Wilson, " are entitled to travel wherever lawful business on the sea 
calls them." 

1 Compare, for example, Perels, "Das Internationale öflfentilche Seerecht der Gegen- 
wart," 1882, pp. 96, 99 ff. ; Strupp, Urkunden, I 82, 347. 

«De Iure belli ac pacis (The. Laws of War and Peace), 1625, II c. 3 § 12. 

8 Le droit des gens, 1758, II c. 9 § 126. 

♦Compare "Annualre de rinstitut de droit international," vol. 17, p. 274 (art. 3). 

B Schücking (Der Dauerfriede, p. 54) who regards the open sea as belonging to no 
one in particular (see above p. 5, note 3) but who would like to see it become a com- 
mon property, so that the realization of the freedom of the seas may become an accom- 
plished fact, states: "As soon as the sea is declared common property (res commune), 
the neutrals will be in a position to demand, in a future war on the sea, that all acts 
of war on the high sea be discontinued entirely." But Just as a merchant vessel can not 
say in times of peace "make room for me" (Ote-toi que Je m'y mette), so likewise 
flhall a neutral vessel in war times not be in a position to hamper the battleships in 
their war activities. 

92437—19 ^ 
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But even outside of the zone of combat exist restrictions of the 
freedom of the sea. Thus, for example, freedom of traffic for mer- 
chant ships of the belligerents is restricted on account of the right 
of .capture at sea, while, on the other hand, the right of blockade, 
including the right of placing mines and the law of contraband, limit 
the freedom of conmierce of even neutral merchant vessels. 

Thus three authorities assert themselves on the sea. In so far as 
their power extends, the freedom of the ßea and through it the over- 
sea trade of the belligerents as well as of the neutrals ceases to exist.^ 
But outside of these three spheres of domination freedom of the sea 
exists, and even the authorities themselves are not absolute ; they are 
limited. Wherever the laws of capture, of blockade, and of contra- 
band prohibit the seizure of ships and of their cargoes, respectively, 
the principle of the freedom of the sea goes into effect, unrestricted 
even within the three spheres of domination. 

Still the principle of the freedom of the sea is hit hard and in a 

perfectly legal manner by the three exacting masters, so hard, indeed, 

that serious doubts have arisen whether it is altogether possible to 

speak of a freedom of the seas and not rather of a freedom for the 

sea rulers.^ And yet we have the privilege of stating emphatically 

that the threefold mastery of the sea has its limitations. Verily the 

following sneering words of Mephistopheles in " Faust " may be cited 

in this connection : 

War, commerce, and piracy, 
They are triune, inseparable. 

It will be well to bear in mind that, according to existing laws, 
maritime warfare is nothing but a commercial warfare and the 
" piracy " of it makes its appearance in the so-called " unholy trinity " 
mentioned by Niemeyer.^ Whether and to what extent we enjoy 
freedom of the sea during war depends mainly upon the legal 
restrictions that are imposed upon the three exacting masters. It 
will have to be admitted that, within the confines of these laws, the 
rights of capture at sea, of contraband, and of blockade signify in 
themselves a smooth rejection of the freedom of the sea.* When 



* Liepmann, " Die Freiheit der Meere " in the Deutsche Juristen-Zeitung, 1917. Nos. 
21-22, Sp. 923. 

« Niemeyer, " Die Prinzipien des Seekriegsrechts," 1909, p. 15 states : " If we wish to 
be honest, then we must admit that the main purpose of our regulations does not He 
in the restrictions imposed by the (Paris) Declaration upon the arbitrary will of war, 
but in the recognition accorded to exorbitant war privileges. These priyileges find their 
highest expression in the following unholy trlunity : right of capture at sea, right of con- 
traband and right of blockade. The right of capture at sea sanctions the brutal treat- 
ment of private property; the rights of contraband and of blockade accord the same 
treatment to neutral commerce. The restrictions contained in the Declaration consist 
In reality in the exclusion of privateering, in the immunity of enemy goods on neutral 
vessels, and in the demand for effective blockades." 

* Compare also Triepel, " Die Freiheit der Meere," 1917, p. 16. 

*Loc. clt., p. 11. Similarly van Calker, pp. 18, 24. Stier-Somlo, p. 77 f. 



FBEEDOM OF THE SEA. 19 

hostile merchant vessels may be brought up as prizes by the enemy, 
when ports may be closed even to neutral ships and their contraband 
cargoes confiscated, even without the existence of an actual blockade, 
then sucli acts constitute a direct contradiction oi the principle of 
unhampered commercial intercourse on the seas. It was, perhaps, 
for this reason that Lord Cromer,^ too, saw " in the chattering about 
the freedom of the sea nothing but a meaningless and misleading 
phrase, a euphemistic expression for the destruction of English sea 
rule, which had proven a blessing to the entire world "(!!). Let 
England enjoy her own complaisance. I merely wish to state that 
thi^ rudeness directed equally against Germany and America has 
missed its aim. For, in the first place, as has been said before, 
freedom of intercourse and of trade exists far from the zone of 
combat and beyond the rights of capture, of blockade, and of con- 
traband; and, secondly, these three laws have limitations that in 
turn prove to be elements of freedom. The essence of right asserts 
itself particularly in the restraints which it imposes upon might; 
and whoever demands freedom of the sea within the boundaries of 
the present law merely wishes to state in other words that: Each 
Power is required to yield to the limitations imposed by the rights 
of capture at sea, of contraband, and of blockade. There exists a 
law of naval warfare serving as a legal restraint upon warfare on sea 
that simply may not be violated with brutal disregard. Hence, the 
demand for freedom of the sea in war means that these limitations 
are to be respected, so that commercial intercourse may be assured 
of its somewhat legally restrained freedom of movement. In this 
manner these restrictions serve as a basis for the rights of capture 
at sea, of contraband, and of blockade,^ and eventually constitute 
the main purport of the principle of the freedom of the sea in times 
of war, according to binding law. Whether this is sufficient is a 
politico-legal question which we shall take up later on. 

II. But England and the Entente Powers have placed themselves 
in sharp opposition to the freedom of the sea as accepted by existing 
laws.' In the course of the present world war, our opponents have 
abolished the freedom of the sea completely. The restrictions im- 
posed by the rights of capture at sea, of contraband, and of blockade, 
including the law of neutrality, were swept aside and the oversea 
commercial traffic closed in the main or, rather, compelled to per- 
form auxiliary services for the Western Powers. They pay no longer 
the slightest attention to the restrictions imposed by the right of 

.1 ■ II - « ■ — - 

^ London Times, May 80, 1916. 

' Compare my article " England-Amerika und das Völkerrecht," p. 3 (Bulletin of the 
University of Frankfurt, Special Edition, dedicated by the Royal Julius-Maximilian Uni- 
yersity of Wttrzburg to its students in the service, offered for sale by the bookstores in 
1917). 

* See particularly Heinrich Pohl : " England und die Londoner Deklaration," 1915, and 
also " Englisches Seekriegsrecht im Weltkrieg," 1917. 
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capture at sea, in direct violation of the Paris Declaration concern- 
ing the laws and customs on the sea; they even seize enemy goods 
sailing under a neutral flag, and they deprive the mails transmitted 
through enemy ships of the privilege of inviolability.^ But these 
are after all acts of war that are directed against the enemy, and in 
such cases one must always expect violations of this sort. . 

However, the Entente Powers have also destroyed the effect of the 
whole neutrality law on the sea. Not only was the protection guar- 
anteed to neutral ships and to neutral merchandise by the Declara- 
tion of Paris concerning the principles of maritime law abolished, 
not only were German passengers removed summarily from neutral 
vessels, but our opponents have also strangled the commerce of the 
neutral nations, in spite of the fact that, according to the Declara- 
tion of Paris concerning the principles of maritime law, this is to 
remain free in times of war, being only subject to the restrictions 
imposed by the laws of contraband and blockade.^ These two legal 
systems were pushed forward, but simply turned topsy-turvy; and 
in this way, within a very short time after the closing of the North 
Sea by the English (November 3, 1914), the freedom of the sea 
resolved itself into a complete state of piracy. The program of 
Mephistopheles had come to a realization. 

Unfortunately the neutral nations were not united nor sufficiently 
powerful to force England back into the path of right and justice. 
Because of this toleration of injustice on the part of the neutral 
nations, Germany's interests were seriously impaired, and Germany 
was forced to adopt a policy of self-preservation. However, in order 
to guard her own interests as well as defend those of the neutral na- 
tions, she has never ceased to point out the only way that could lead 
back to the path of right and justice. Germany never tired of shout- 
ing time and time again amidst the general chaos the words which — 
if followed — would have meant the salvation of the neutral nations: 

Freedom of tJie sea! 

England's present warfare brings to our recollection the severe 
arraignment pronounced as early as 1857 by Lord Derby, himself an 
Englishman : 

The history of maritime law, of maritime injustices, standd 
as an indelible testimony to the boundless selfishness and greed 
of the English nation and its Government. 

A continuation of the arraignment is furnished by Octavio in 

"Piccolomini " : 

Just this is the curse of an evil deed, 
That it must constantly produce evil. 



■ 1 Similarly, the mail packages found on neutral vessels and belonging to neutral coun- 
tries, are not accorded a better treatment. 

« Loreburn-Niemeyer, "Das Privateigentum Im Seekrieg," p. 103. 
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III. The restoration of the freedom of the sea was and remained 
the main object of German policy. 

As early as August 19, 1915, the Imperial Chancellor von Beth- 
mann Öollweg declared during a speech before the Imperial Par- 
liament : 

We must obtain the freedom of the seas, for our own protection 
as well as for the protection and salvation of all nations. 

The question of the freedom of the sea played also a prominent 
part in the exchange of notes between Germany and the American 
Union. The German note of July 8, 1915, in particular, pointed to 
the fact that ever since Frederick the Great, on the 10th day of Sep- 
tember, 1785, signed jointly with John Adams, Benjamin Franklin, 
and Thomas Jefferson the friendly and commercial agreement be- 
tween Prussia and the western Kepublic, German and American 
statesmen have always stood side by side in the contest for "the 
freedom of the seas and for the protection of peaceful commerce " ; 
and the Imperial Government expressed the positive hope "that 
at the conclusion of peace, of even perhaps sooner, it may be 
possible to regulate the usages of naval warfare in such a way as 
to guarantee and insure the freedom of the seas." At that time the 
active support of the American Union was still expected, and for that 
reason, the German note went on: 

The Imperial Government will always avail itself gladly of 
the kind services of the President and it entertains the hope that 
his efforts in the present (Litsitcmia) case, as well as those on 
behalf of the lofty ideal of the freedom of the seas, may eventu- 
ally lead to an understanding. 

In the Sussex note of May 4, 1916, too, Germany once more de- 
manded the " restoration of the freedom of the seas." In a similar 
manner, the Imperial Parliament pledged itself to this principle by 
declaring, in its resolution of July 19, 1917, " the freedom of the 
sea must be insured." And, finally, the Pope, too, mentioned in his 
letter of August 1, 1917, addressed to the chief magistrates of all 
belligerent nations, the security of the freedom of the seas among 
the points regarded by him as the basis for a just and lasting peace. 

If words are to be trusted, Germany had a right to rely upon the 
active support of the Union Government ; for that Government pro- 
fessed in its note of July 23, 1915, the principle " that the high sea is 
free." It declared, furthermore : 

The Government of the United States and the Imperial 
German Government are fighting for the same high ideal j for a 
long time these two Governments have contended side by side for 
the recognition of just those principles upon which the Govern- 
ment of the TJnited States now so solemnly insists; both are 
fighting for the freedom of the seas. The Government of the 
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United States will continue to fight for this freedom without 
compromise and at any price, regardless of which side may be 
violating it. 

In order to initiate the carrying into effect of this principle, Presi- 
dent Wilson even demanded, in a speech delivered on May 27, 1916, 
before the League to Enforce Peace : 

A general association of nations for the purpose of maintain- 
ing intact the security of the highways of the sea for the joint 
unhampered use of all nations of the world. 

Pure dissimulation! The answer which the Swedish Government 
sent to America on February 9, 1917, and which rejected curtly the 
American imputation made to all nations that they break relations 
with Germany, contains the following scornful passage: 

For the purpose of achieving practical results and of main- 
taining the principles of international law, the Government 
(of Sweden) had addressed itself several times to the neutral 
powers, with the object in view of arriving at a cooperation in 
the above-mentioned aim. The Government did not fail espe- 
cially to lay proposals for that purpose before the Government 
of the United States. To its regret, the Eoyal Government has 
learned that the interests of the united States do not permit 
them to join in these proposals. 

In reality America defended the freedom of the seas only against 
Germany, but not against England, although the latter began the 
violations, thereby forcing Germany to adopt counter measures.^ 
American interests in the world war since its very inception were 
parallel with. the interests of England, whose silent partner the 
Uniou was, until finally she threw off the mask and declared war 
' against Germany. 

This much has become indisputably clear : A " liberation of the seas 
of the world," a " restoration of the freedom of the sea " during the 
duration of the war, has become impossible owing to the attitude of 
America which, nevertheless, likes to boast continuously of being the 
guardian of international law. For that reason, to repeat a phrase of 
the German note of July 18, 1915, the question of the restoration of 
the freedom of the sea will have to be taken up with greater insist- 
ence " as soon as feace is concluded^ 

In the 10th edition of his book "International Law," which ap- 
peared during the war in 1915, v. Liszt states (p. 4) : 

Already to-day we are confronted with the problem of the 
freedom of the sea as constituting one, and, perhaps, the most 
important object to be achieved. It constitutes the main object 
of the conflict. Sooner or later it will become the most valuable 
prize of victory. 

iThe American weekly, "The Fatherland" (August 11, 1915), declares Justly: "But 
if the freedom of the seas is in danger, why do we not defend it against Great Britain?" 
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IV. How is the restoration of the freedom of the sea to take place? 
How are its form and contents to he vmderstoodf 

In the first place, it will become necessary to refrain from promulgat- 
ing the freedom of the sea as a mere principle. I stated already in 
another connection : " Principles must not hold monologues in legis- 
lation, but ought to come to life in concrete regulations ; they ought 
to be felt and not heard. Let us, therefore, have no disputes about 
principles, but a real reconciliation of contradictory postulates." - 

It will also be necessary to refrain from the mere promulgation of 
the freedom of the sea as a principle, owing to the fact that up to 
the present time everybody understands something else by freedom 
of the sea. The newer writings on the freedom of the sea have 
proved this beyond the shadow of a doubt.^ 

Up to the present time " freedom of the sea " has remained merely 
a political slogan— in the same manner as in their time " liberty, 
equality, brotherhood" — ^whose recruiting power lies just in its in- 
definiteness that permits everyone to understand by it whatever he 
chooses. It is also quite possible that some understand by it nothing 
at all, being merely intoxicated with the sweet sound of the phrase. 

If the political slogan is to be translated into legislative action, 
then we must come to an understanding concerning the substance; 
and I agree with Triepel ^ that it would be highly desirable to dispel 
the mist with which the slogan had been surrounded by us, intention- 
ally or unintentionally. 

What purport shall we give, then, to the freedom of the sea at the 
conclusion of peace? I disr^ard freedom of the sea in times of peace 
which ought to be elaborated and guaranteed particularly through 
the security of the law of hospitality. I confine myself to freedom of 
the sea in times of war. Would the status quo ante isuffice in this case ; 
are we to demand a freedom of the sea merely within the confines of 
the present rights of capture at sea, of blockade, and of contraband, 
and which are consequently merely to be guaranteed anew? Or is a 
simultaneous extension of the present legal restrictions intended ? Or 
are we even going to demand eventually the absolute abolition of 
these three laws? 

1 " Luftschiflfahrtsrecht," 1909, p. 7. 

s Compare particularly In this respect : Gellmann, " Meeresfreiheit Im Kriege " (Oester- 
reichische Zeitschrift für öffentUches Recht, II, 1916, p. 657 ff.) ; Bdwin Katz, " Die 
Freiheit der Meere im Kriege," 1915 ; v. Schulze-Qaevernltz, ** Freie Meere '* (" Der 
deutsche Krieg," No. 82), 1915; W. y. Siemens; "Die Freiheit der Meere," 1917; Hein- 
rich Triepel, " Die Freiheit der Meere und der künftige Friedensschluss," 1917 ; W. van 
Calker, " Das Problem der Meeresfreiheit und die deutsche Völkerrechtspolitik," 1917 ; 
F. Stier-Somlo, "Die Freiheit der Meeire und das Völkerrecht," 1917; Adolf Grabowsky, 
" Die Freiheit der Meere " (In " Das neue Deutschland," 5th Year, 1917, No. 17, p. 449 
ff.); Neumann-Frohnau, "Die Freiheit der Meere," 1917; Liepmann, "Die Freiheit der 
Meere " (in Deutsche Juristenzeitung, 1917, Nos. 21-22, Sp. 922 ff.) y. Pflug-Harttung, 
" Der Kampf um die Freiheit der Meere," 1917. 

*^. 7. Compare also Neumann-E^ohnau, " Die Freiheit der Meere," p. 88. 
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In a speech delivered at Birmingham in December, 191T, the former 
English Prime Minister, Asquith, made the following confession con- 
cerning the freedom of the sea : 

I have endeavoured in vain to jfind an exact though only ap- 
proximate definition of the concept of this phrase. 

It is true that " freedom of the sea " remains for the time being 
still an indefinite phrase. However, a summary does not exhaust the 
subject ; this can be explained by the law only. In the same way only 
an international agreement intended to guarantee the freedom of the 
sea will be in a position to define its substance more accurately. 

When the Papal letter addressed on August 1, 1917, to the chief 
magistrates of all belligerent nations pointed out the security of the 
freedom of the seas as constituting one of the basic elements of a just 
and lasting peace, an editorial in the Frankfurter Zeitung declared 
rightly : ^ 

The demand for the freedom of the seas, too, put forward in 
this note, but not defined, may be counted among the problems 
that permit and render possible a double interpretation and that 
achieve substance only through negotiations. 

The Po8t^ too, declared : 

Freedom of the seas is certainly a phrase that is heard gladly 
in Germany. It will remain, however, an empty phrase as long 
as no definite specifications are made, stating how this freedom 
is to be restored and maintained. 

The letter of the Pope already pointed out that the freedom of the 
seas must be niade secure " by means of regulations that are to he 
enacted in the future.''^ The question now remains. What sort of reg- 
ulations shall be established? 

Asquith looks apparently with displeasure upon the forthcoming 
discussion of this problem. He feels that sea-mighty England will 
have to accept hateful restrictions and stipulations. 

Wilson, in his optimism concerning international matters, regards 
the whole problem as easy and simple. In a speech before the Senate 
he declared first that " a somewhat radical reconsideration of many 
of the rules of international practice hitherto thought to be estab- 
lished may be necessary in order to make the seas indeed free and 
common in practically all circumstances for the use of mankind." 
And then he added : 

It n£ed not he difficult either to define or to secure the freedom 
of the seas if the governments of the world sincerely desire to 
come to an agreement concerning it. 

However, it ought to become clear at once during the negotiations 
that the hostile interests of the governments are stronger than their 
desire for an agreement. But inasmuch as Sir Edward Grey, too, 

1 Issue of Angast 17, 1917. No. 226» evening edition. 
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has declared his willingness to make, after the war, freedom of the 
sea the subject of ^' conferences, definitions, and agreements," ^ it is 
highly necessary to arrive at an earliest possible opportunity at a 
clear understanding concerning further developments. 

Since Germany values the freedom of the sea so highly that, like 
the Pope, she wishes to have it included even in the program of the 
peace conference, then it is certain, indeed, that she would like to see 
once more the breaking up of the absolute power of the "unholy 
trinity " that had been developed by the English method of conduct- 
ing naval warfare. As for the question whether the German Em- 
pire would be satisfied with a restoration of the agreements to their 
former status or with a renewal of the* old principles of maritime 
warfare, respectively — ^and the expression " restoration " would seem 
to point toward such a possibiUty — or whether it would make more 
far-reaching demands, can not as yet be foreseen; however, the latter 
eventuality may be expected. It may be questioned with Triepel* 
whether a declaration made by our enemies to the effect that the old 
international law shall remain unchanged for the time being will 
serve the best interests of any nation. 

Some demand that the same rules be applied to warfare on land and 
to warfare on the sea, and that, accordingly, the rights of capture at 
sea, of blockade, and of contraband be abolished entirely. Thus we 
would have the same freedom of the sea in war as in time? of peace. 
This constitutes the maximum program of the freedom of the sea in 
times of war and is represented above all by Meinecke ; for he de- 
mands: 

The abolition of the right of capture in maritime warfare, 
and, wherever possible, also the abolition of the rights of contra- 
band and of blockade, in order to choke off the former at its 
very source.* 

According to this, the freedom of the seas is to be restricted only 
by conflicts on the sea. The fleets have no other task save to destroy 
enemy battleships and coast defenses, and are, therefore, placed in 
the main on an equal footing with the land forces. Naval warfare 
no longer presents any special aspects. 

This plan was proposed before the war already by the former 
English Lord Chancellor, Earl Lorebum.* After a very searching 
and minute justification he states:* 

We will appeal in vain to the conscience of the civilized 
world, as was done so eloquently by our delegates at The Hague,* 

^Concerning the opposition met by Grey in England, compare Stier-Somlo, "Die 
Freiheit der Meere," p. 22. 
> " Die Freiheit der Meere," p. 11. 

• " Die Arbeiterschaft im neuen Deutschland,*' p. 29. 

'"Das Privateigentum im Seekrieg" (Translated into German by Kiemeyer in 1914). 
>Ix>c. cit., p. 149. Compare likewise pp. 162-168. 

* Lorebum refers to the negotiations concerning the placing of mines. 
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as long as we consider it our basic right to wage war against 
commerce, to blockade unfortified cities, and to destroy the 
industries of the civilian population. We may pay heed to 
soldiers and sailors who, having experienced on their own bodies 
the dangers and hardships of warfare, advocate (and this occurs 
rarely enough) severe measures for which they are perfectlv 
willing to assume the responsibilities. Statesmen are in a dir- 
f erent position. 

To be sure, Loreburn is willing, as we shall see later on, to make, if 
necessary, certain concessions to the principle of contraband, but he 
demands that the right of capture at sea and the right of blockading 
the commerce shall be abolished under all circumstances. 

In Germany, too, minimum programs are being proposed, but these 
disagree, of course, on the^ question concerning the nature of the 
potential concessions. 

Wehberg hopes' for " the abolition at an early date of the right 
of capture at sea under the leadership of America," ^ as well as for 
an " agreement in the sense of an abolition of the right of contra- 
band along the lines of a further development of the law of mari- 
time warfare." " In due time," says Wehberg, " this radical reform 
cannot be avoided."^ Liepmann, too, desires the abolition of the 
rights of capture at sea and of contraband.^ 

An article in the issue of the Frankfurter Zeitung of September 
12, 1915, advocated the inviolability of private property in maritime 
warfare,* but made the following reservation : 

only the conception of contraband in its sense, restricted in 
accordance with the standards of fairness, as likewise the estab- 
lishment of a lawful and effective blockade, may impose re- 
straints upon the freedom (of the seas). 

Inversely Niemeyer, in a pamphlet published before the world 
war,** comes to the conclusion : 

that the unrestricted use of all proper means including the 
right of capture at sea, but not the application of those juridicial 
substitutes for weapons which enlist the unjustified sympathy 
of the neutral nations, is compatible with the principles of the 
law of maritime warfare; those legal substitutes are: the theory 
of a continuous voyage and the conception of contraband of 
war. 

Kurt Perels, too, is emphatically opposed to the abolition of the 
right of capture at sea.* On the other hand, others demand nothing 
else but the abolition of the right of capture at sea.'^ 

1 " Seekriegsrecht," 1915, p. 255 t 
«Loc. cit., p. 122. 

* Deutsche Juristenzeitung, 1917, Nos. 21-22, Sp. 926. 
«Similarly Nöldeke (Deutsche Juristenzeitung, 1915, Sp. 373 ff.). 

* *' Prinzipien des Seekriegsrechtes, 1909, p. 81. 

* " Der Kampf um das Seebeuterecht. Rückblicke und Ausblicke " in Deutsche Rund- 
schau, 1915, p. 161 ff. 

'For example, Neumann-Frohnau, p. 39. 
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But in contrast to these divergent plans of reform there are also 
international jurists who still refuse to believe altogether in the 
possibility of a change. 

Just as in 1913 Schramm assumed that the rights of capture at sea, 
-of blockade, and of contraband "will not disappear from state 
laws for an incalculable time," ^ so is likewise Triepel * of the opinion 
to-day that : 

the incessant abolition of the laws of contraband and blockade 
is an utopy, while the abolition of the right of capture at sea 
without the simultaneous abolition of contraband and blockade 
would not only constitute an empty performance but also an 
innovation detrimental to German interests. 

Stier- Somlo takes a similar attitude.^ He regards the downfall of 
the three maritime tyrannies possible only "under the supposition 
that maritime warfare will be prohibited, or, in other words, in 
the era of eternal peace." * 

Whereas Schiicking^ considers the freedom of the seas as being 
insured only by a world-wide organization, and, after the pattern of 
YoUenhoven ® and E. Erich,^ by an international police force a.nd a 
federal navy capable of enforcing orders, Stier-Somlo regards the 
system of a balance of power as the sole security for justice and 
peace.® 

A settlement, if at all possible, can be effected only after a thorough 
examination of the details of the usages of naval warfare or else 
through a recognition of the three systems of authority. 

As long as it was possible to turn freedom of the sea into an ab- 
solute tyranny of the sea, it is and must also be inversely possible 
to effect and to guarantee the security of freedom of the sea. The 
problem of the freedom of the sea in times of war falls into several 
separate problems. 

Out of this complication of problems there arise sharply defined 
individual programs. And just as many distinct programs come into 
existence as there are points, where the freedom of the sea in times 
of war is partly menaced and partly protected by the peculiarities 
of the laws of maritime warfare. At the same time we must always 
bear in mind that, according to Loreburn,® the three systems of au- 
thority are closely interrelated and that consequently the whole 

1 " Prlsenrecht." pp. 119, 208, 214. 

3 " Die Freiheit der Meere und der künftige Friedensschluss," 1917, p. 15 f. See also 
p. 35 f. 

» " Die Freiheit der Meere und das Völkerrecht," 1917, pp. 96, 103, 110, 119. 

* p. 112. 

« " Der Dauerfriede," p. 55 flf. 
« " De Eandracht van het Land." 1913. 

' " Das Problem einer internationalen Polizeimacht," Zeitschrift für Völkerrecht,. VII. 
^03 ff. 
« " Die Freiheit der Meere," p. 119 ff. 

• Loreburn-Niemeyer, " Privateigentum im Seekrieg," p. 154. Similarly Triepel, p. 16. 
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question must not be discussed " so to speak within water-tight bulk- 
heads." 

The detailed elaboration of a " system of regulations " that would 
insure and develop further the principle of the freedom of the sea 
will, perhaps, take place only at a peace conference which pre- 
sumably will follow soon upon the heels of a conclusion of peace. 
It may be possible, however, to even formulate the authoritative 
principles as constituting conditions of peace or at least, as was 
done at the conclusion of peace in Paris in 1856, to group them into 
a new declaration of the maritime law. The detailed perfection, 
in so far as such may be still desirable, could then be easily left to 
a future conference. 



CHAPTER I. 

THE RIGHT OF CAPTURE AT SEA. 



§ 3. THE PAST AND THE PRESENT. 

The greatest divergence of the present laws and customs of war on 
land and on the sea lie& in the importance that is attached to private 
property. Private property is protected in warfare on land as a 
matter of principle,^ but is exposed in maritime warfare to the right 
of capturjB. 

I. In this way the present world war, too, stands largely under 
the influence of the right of capture at sea. To be sure, Italy pro- 
claimed in its merchant marine code the principle of protection for 
private property in maritime warfare, but abolished this clause upon 
her entrance into the war. 

Consequently, the practice of capture at sea is lawful, according to 
international law hitherto binding. 

But the right of capture at sea has its legal restrictions, and these 
were simply brushed aside by England. 

In the first place the Paris Declaration of 1856 of the principles of 
maritime law comes into consideration, according to which enemy 
goods sailing under a neutral flag are to be immune from confisca- 
tion. In 1856 the English accepted the principle : " The flag covers 
the cargo," only with deep reluctance, remained inwardly opposed 
to it, and threw it overboard at the present time as a mere " scrap of 
paper." 

Moreover, three agreements of the Second Peace Conference at The 
Hague were constantly violated. 

1. The (VI) convention regarding the treatment of the enemy's 
merchant ships at the outbreak of hostilities ^ contained, in Article 1, 
a recommendation for the granting of a respite for unmolested 
departure to those merchant vessels that were caught unawares in 
an enemy port by the outbreak of the war. England knew well 
how to circumvent the adoption of this recommendation in the form 
of a legal obligation. 

^ Hague Convention concerning the laws and customs of war on land, Articles 23g, h, 
28, 46, 47. For exceptions and special cases, respectively, see Articles 48-56. 

< See Pappenheimer, " Die Behandlung der feindlichen Kauffahrteischiffe bei Ausbruch 
der Feindseligkeiten" (Dissertation of the University of Würzburg), 1911. 
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Accordingly, Germany promised in her declaration of war against- 
France (Aug. 3, 1914) the release of all enemy vessels lying in Ger- 
man ports, provided complete reciprocity would be guaranteed within 
48 hours. 

But the English recognized neither the principle of respite nor the 
agreement concerning the Suez Canal.^ All ships of the Central 
Powers that were caught in the ports of Port Said and Suez were 
driven out into the sea by the English forces of occupation and cap- 
tured by English ships that lay in wait for them. * As for the steamers 
lying in English ports, England herself had prepared for them a trap 
in the form of Article 5 of the Hague Convention. For, Article 5- 
excludes from the operation of this agreement such merchant vessels 
" whose construction makes it apparent that they have been intended 
for transformation into warships." 

And what construction has England placed upon this definition? 
The Order in Council of August 4, 1914, simply understands by it 
all vessels of over 5,000 tonnage and of a speed of at least 14 knots, 
or, in other words, all ships of value. 

Not without reason did Lord Reay declare at the conference at The 
Hague: "that Article 5 constitutes for Great Britain an essential 
part of the program " (que, pour la Grande-Bretagne, Particle 5 est 
une partie essentielle du projet) .^ England had assigned in advance 
to Article 5 the task of an authorization to piracy. 

Even for those merchant ships that had been caught on the high 
sea at the outbreak of hostilities, the (Hague) convention had made, 
in Article 3, the following protecting provision : 

Restoration after the war without compensation, or, especially, 
destruction, on payment of compensation. 

Concerning the obligation to indemnity in case of destruction,^ 
Germany did, indeed, make a reservation to Article 3, which had 
now the effect of making perfectly good prizes of the German mer- 
chant ships that had been caught on the high sea by the declaration 
of war. 

It may be a debatable question whether the German proviso was a 
wise thing to do. But it is a fact that those States which, like 
Germany, are wanting in naval bjises of support and, for that reason,, 
can salvage prizes only under great difficulties, have a keen interest 
in a destruction without indemnification. But, on the other hand, 

— - - 

1 Compare my article, " Die völkerrechtliche Stellung des Suez-kanals " in Leipziger 
Zeitschrift, 1915, p. 21, and my discussion in Archiv für öffentliches Recht, 1915, 
p. 538 ff. 

sprotoc. III. 1037. 

* Compare the expositions of the German Plenipotentiary, Dr. Kriege, in Protoc. III^ 
964. 
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the ships of these States are lacking on the high sea in places of 
retreat at the outbreak of war and are easily brought up by a power- 
ful navy. 

Still, a critical reconsideration is advisable because of the cer- 
tainty that England would not have acted otherwise even without 
the German reservation. Article 5 would have become in this case, 
too, a springboard for English piracy. 

2. The (X) convention for the adaptation of the principles of the 
Geneva convention to maritime warfare ^ guarantees immunity from 
attack and confiscation not only to neutral but also to enemy, and 
even to government, hospital ships (Articles 1-3). 

The Entente Powers have violated this agreement in a twofold 
manner. In one instance they have actually confiscated German 
hospital ships. The grossest violation occurred in the case of the 
steamer Ophelia. Then again they have systematically disguised 
their transports as hospital ships in order to obtain immunity in 
this sneaking fashion and, also, in order to be able to complain of 
brutal treatment in case they were shelled by, German cruisers which 
w^ere enlightened in regard to the whole situation. 

3. According to the (XI) convention imposing certain restric- 
tions upon the right of capture in maritime war (Article 1),^ mail 
parcels of the belligerents, even when sent on enemy vessels, are 
inviolable, regardless of whether these packages are of an official or 
private character. But England not only disregarded this protect- 
ing regulation, she also meted out unscrupulously the same treatment 
to the mail parcels belonging to the neutral nations and transmitted 
on neutral vessels. This mail robbery was perpetrated mainly in the 
interests of the commercial system of spying. 

The question now arises : Shall we be satisfied with the reestablish- 
ment of the present and, also, with the introduction of additional 
legal restrictions of the right of capture at sea or shall we take into 
consideration its complete abolition? 

II. Even prior to the world iwar the abolition of the right of 
capture at sea constituted one of the main problems of the policy 
of laws and customs in maritime war.^ Abolition was demanded on 
many occasions, especially by peace societies and also by the Inter- 
parliamentary Union. Furthermore, this problem was repeatedly 

* Compare, Wenglein, " Das Haager Abkommen betreffend die Anwendung der Grund- 
sätze des Genfer Abkommens auf dem Seekrieg " (Dissertation of the University of 
Würzburg), 1911; Peters, "Der Seekrieg und das Rote Kreuz" (Dissertation of the 
University of Würzburg), 1911. 

2 Koelsch, " Die Völkerrechtlichen Beschränkungen in Ausübung des Beuterechts Im 
Seekrieg" (Dissertation of the University of Würaburg), 1918. 

> See, F. Pereis, " Das internationale öffentliche Seerecht," 1882, p. 204 ff., and the 
literature quoted by Stler-Somlo, p. 162," and by v. Liszt VR.", p. 345. Concerning the 
fight for and against the right of capture at sea, compare particularly, Schramm, " Das 
Prisenrecht," 1913, p. 100 ff . ; Hüttenheim, "Die Handelsschiffe der Kriegführenden" 
(Dissertation of the University of Würzburg, 1912), p. 3 ff . ; Hirschmann, "Das inter- 
nationale Prisenrecht V (Dissertation of the University of Würzburg, 1912). p. 3 ff. 
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the subject of discussion in the Institute of International Law (In- 
stitut de droit international),* and the Institute remained true to its 
decision to recommend the abolition of the right of capture at sea. 

The reintroduction of this resolution for the last time took place 
during the meeting at Christiania, in 1912, with 31 votes against 9, 
and one member refraining from voting.^ I recollect with what 
unfailing certainty the English members voted " no " at each roll calL 
The opposition consisted of 6 Englishmen,* 1 Frenchman,* 1 Ameri- 
can,^ and 1 Swede.® The Frenchman, Clunet, refrained from voting. 

It was resolved by the Institute to work out two regulations upon 
the justification that : 

since the acceptance of this principle has not yet been secured, 
which will not be done for a long time to come, and since the 
regulation of the right of capture is a matter that can not be 
dispensed with, the Institute calls upon the commission to work 
out careful provisions for all contmgencies (comme I'accepta- 
tion de ce principe n'est pas encore acquise et, comme aussi long- 
temps qu'elle ne le sera pas, la rfeglementation du droit de capture 
est mdispensable, I'Institut prie la commission d'61aborer des 
dispositions pr^voyant I'une et I'autre eventuality).^ 

The " Manual of laws and customs in maritime war based upon the 
principle of capture of the enemy's private property " (Manuel des 
lois et coutumes de la guerre maritime ayant pour base le principe de 
la capture de la propriete privee ennemie) was first taken up and 
adopted® unanimously by 54 members® (8 sessions), with one mem- 
ber not voting,*^ at the meeting in Oxford in 1913 after a session 
lasting five days. 

In Germany, too, it was for a long time the consensus of opinion 
that the freedom of the sea in times of war must be preserved above 
all, regardless of the restrictions imposed by the rights of contraband 
and blockade, through the abolition of the right of capture at sea. 
Protection of the enemy's private property even in maritime war was 
an old Prussian postulate, and in this matter for a whole century 
since 1785 the Government of Frederick the Great stood side by side 
with the young American Eepublic. Ever since, in 1868, the North 

1 Established in 1873, this institute too)s up the question of the right of capture 
at sea in the following year, at the Geneva meeting. It was made afterwards the sub- 
ject of discussion at The Hague conference in 1875, which passed a resolution against 
the protestations of the English members (Montague-Bernard, Lorimer, Travers Twiss, 
and Westlake), recommending the abolition of the right of capture at sea, except In 
cases where contraband is being transmitted or the laws of blockade violated. 

*Annuaire, vol. 25, p. 600. 

» Barclay, Goudy, Holland, Kennedy, Leech, Oppenheim. 

* Jordan (Chief of a division in the French Ministry of Foreign Affairs). 

' George Grafton Wilson. 

« Reuterskjöld. 

^Loc. cit, p. 602. 

^ Log. cit., p. 607 ff. A copy of the Manual will be found on p. 610 ff. 

•Annuaire, vol. 26, p. 604 ff. 

»»AnzUotti. 
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German Reichstag, in a resolution, declared itself in favor of an inter- 
state settlement of these principles aöd, with the ttemeüdous ^oWth 
of the newly created empire, even attempted to force upon the Geröian 
Chancellor the initiation of stich a settlement, this international prob- 
lem repeatedly came Tip for discussion irf the Imperial Parliattaent.^ 

But in the course of time a constantly ineteasing sobet attitude was 
taken towards this problem, on account of the sad e^tperiences. Thus, 
for example, immediately upon the outbreak of the Franco-German 
war, on July 18, 1870, the Federal Goverriment of northern Germany 
declared its adherence to the principle of the freedom of the sea, but 
was forced to change its attitude because of the fact that the expected 
reciprocity failed to materialize. The Imperial Chancellor Cap'rivi, 
in particular, declared himself twice later on against a 'renewal of 
the proposal of 1868,2 because he could not see any success resulting 
from it. Moreover, Caprivi had no faith whatsoever thait any Gov- 
ernment would discharge a dufty imposed upon it, but was rather con- 
vinced: 

that whosoever can derive benefit froin the viotatioii of eiiemy 
property rights during War will not hesitate iov a ittotnent to re- 
sort to it, provided he is powerful enough. 

Next came the conferences at The Hague. The First Peace Confer- 
ence at The Hague held in 1899 ^ confined itself mainly to receiving 
an American memorial and to listening to a beautiful speech delivered 
by the chief American delegate. White, which centered in a wish for 
the abolition of the right of capture at sea with the exception of the 
principle of war contraband. But in view of the letter of convocation, 
scruples of propriety arose which prevented a discussion of this prob- 
lem and, accordingly, the conference confined itself to the expressing 
of the hope that the question of the inyiolability of private property 
in maritime war may be made the subject of discussion at a later con- 
ference. But even in the expression of jbhis innocent desire the Eng- 
lish and Freneh delegates pointedly refrained f rofti voting, and both 
justified this carefully With lack of instructions. 

In accordance with the above-mentioned wish, the "Elaboration 
of a convention regarding the laws and customs of maritime war- 
fare in the mutter of private property of the belligerents on the 
sea " (ElabOTatron d'tiöe conrveötioft relative aüx lois et usages de 
la guerre maritime, concemant la propri^t^ privee de belligerents 
sur mer) became now part of the program* of the Second Peace 
Conference at The Hague in 1907.^ Once mote the head of the Ameri- 

1 Compare the summary in van Calker, p. 31 ff. 

2 Van Calker, p. 20 f. 32. . ^ 
» Compare my work " Haager FriedenskooferenB," II 262 flf. 
* Line 3 (third para^rraph) : Protoc. I. p. 17. 

» Concerning the discussion», see Schramm, *' Das Prisenrecht," 1913, p. 105 ff. 
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can delegation, Choate, delivered a beautiful address^ in favor of 
the abolition of the right of capture at sea, and this time America 
presented a prepared proposal,^ which found an eloquent sponsor 
particularly in the Brazilian delegate Barbosa,' but again without 
success, unless we are willing to regard as a success Agreement XI, 
imposing certain restrictions upon the right of capture in maritime 
war, and Convention VI, regarding the treatment of the enemy's 
merchant ships at the outbreak of hostilities. 

On a ballot taken in the Commission on July 17, 1907,* 21 States, 
among them Austria-Hungary, Italy, and likewise Grermany — ^the 
last mentioned with an important proviso — voted for the American 
proposal, whereas among the 11 negative votes the following 5- 
leading powers were represented: England, France, Spain, Kussia, 
and Japan. For that reason Schramm,"^ in contradistinction to Nip- 
pold, concludes from the Hague Conferences that for a long time to 
come the right of capture at sea will not disappear from the laws 
of the individual States. The German proviso demanded that, prior 
to the abolition of the right of capture (droit de capture), the rights 
of contraband and blockade that were retained in the American pro- 
posal be subjected to a thorough regulation. 

The German delegate, Baron v. Marshall, justified the approval as 

well as the proviso in the following manner : ^ 

Since times inunemorial Germany was in favor of the aboli- 
tion of the right of capture in maritime war and has given 
ample proof of it. For that reason the eloquent exposition of 
the American delegate will find a lively echo throughout Ger- 
many. But the question of the abolition of the right of capture 
can not be treated separately ; it merely constitutes a part of the 
greater problem of guaranteeing protection to private property 
in maritime war. Blockade and contraband are provided as 
exceptions. But these lead us into one of the most contested 
fields. It is only necessary to think of the- controversy concern- 
ing the problems in conditional contraband and in continuous 
voyage. Only after a solution of these and other disputed points 
will we have the certainty of realizing the abolition of the right 
of capture, whereas through the granting of exceptions whose 
effect is left to remain indefinite we incur the danger of achiev- 
ing a highly undesirable result. While we proclaim the aboli- 
tion of the right of capture, the old system may, perhaps, con- 
tinue to exist m practice without any visible changes. 

* Protoc. Ill, 750 ff., 766 ff. Compare also the speech of the second American delegate 
Bose, III. 795 ff. 

^Reprinted in Protoc. III. 1141. 

« Protoc. III. 7Ö0 ff . 

^III. 834. The abolition of the right of capture at sea was also indicated later on, 
and in another connection by the Belgian delegate, yan den Heuvel, as constituting a 
reform question of the future. 

« •* Das Prisenrecht," p, 118 f. 

• III. 788 f. 
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He concluded with the words : 

If it is desired to grant through the abolition of the right 
of capture a more extensive protection to private property on 
the sea, then an agreement upon certain questions ought to take 
place first, so that this abolition may be enective and serve in an 
equal degree the interests of all nations. (Si 1' on veut ac- 
corder ä la propriete privee sur mer une protection plus etendue 
en abolissant le droit de capture, il f audra s' entendre prealable- 
ment sur certaines questions afih que 1' abolition soit efficace et 
serve d' une manifere equitable les interets de tous les pays.) 

For that reason Baron v. Marshall refused to vote the " simple 
aye " on that proposal. With a commendable frankness he had 
stated the very essence of the problem.^ The intimate connection 
that exists between the rights of capture at sea, of blockade, and of 
contraband and which had been pointed out later on in the 
Reichstag,^ particularly by deputy Dr. Spahn, makes it possible 
to secure upon the abolition of the right of capture complete in- 
demnification . through the rights of contraband and blockade. 
Triepel, too, took a hand recently in discussing this sore point with 
a delightful disregard. He argued as follows : The right of capture 
at sea, the right of contraband, and the right of blockade are three 
chains of sea commerce, so artfully linked that upon the loosening 
or destruction of one the other takes a so much firmer grip. 

Capture at sea, contraband, and blockade are like three clavi- 
chords of an instrument, one or the other of which may be 
played according to choice, in order to always produce the 
identical sound. In case of necessity contraband may be given 
up, as long as blockade is retained. And it is possible to aban- 
don blockade as well as capture at sea, as long as contraband 
remains.* 

But when Triepel declares further on that the regulation of the 
right of contraband is an undertaking that is " like the squaring of 
the circle," then attention may be called to the fact that, according 
to Triepel's own admission, the right of contraband as well as the 
right of blockade have in the meanwhile been regulated by the Lon- 
don Declaration of 1909 concerning usages on the sea, " in accord- 
ance with a sensible regard for the interests of belligerents and neu- 
trals." * Of course, England saw to it subsequently that the London 
Declaration received no binding force, or, rather, that it lost it again. 

1 This was admitted and also commented upon by Loreburn, pp. 72, 66 ff. Further- 
more, Renault, too, was of the opinion that the solution of the problem of the right of 
capture at sea depends upon a previous solution of the questions of blockade and con- 
traband. See Schramm, p. 110 f. 

a On May 14, 1914. 

»p. 35. 

^ p. 18. Triepel is of the opinion that " had the London Declaration been binding in 
the present war and had it been handled loyally, it would have saved us, at any 
rate, a great deal of evil." 
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However, the mere fact of an agreement shows that in this respect 
an understanding or an adjustment of interests is by no means im- 
possible. It would have even been possible to extort the latter in 
the world war, if the neutrals had only stood together.^ 

§ 4. THE PROBLEM OF THE FUTURE. 

I revert now to the question raised oft p. 31 : Shall we go back to 
the legal status quo ante or shall we go beyond it by keeping in view 
the abolition of the whole right of capture at sea ? 

President Wilson's message to the Senate delivered on January 22, 
1917, demanded — 

that freedom of the seas which in international conference after 
conference representatives of the United States have urged with 
the eloquence of those who are the convinced disciples of lib- 
erty. 

The President apparently had in mind the abolition of the riglit 
of capture at sea proposed by the American delegation during both 
Peace Conferences at The Hague. Only in this manner can we 
explain the reference on the part of the Union Government to a 
former cooperation between Germany and America, which consisted 
in the joint recognition of the inviolability of private property in 
maritime war. 

I do not know whether the German Government intends to include 
in its latest demand for the freedom of the sea also the abolition of 
the right of capture at sea. At any rate, the task falls upon science 
of international law to contribute her share to the solution of this 
problem and to work out some authoritative points of view in prepa- 
ration for a final solution by the interested Governments. 

I. From what motives has the America/n Union up to the present 
time demanded the abolition of the right of capture at sea while 
England insisted upon its retention ? 

1. America declared it to be a matter of right, justice, progress, 
and humanity that the private property of the population should be 
respected not only in warfare on land but also guaranteed in mari- 
time war.2 

It would therefore justly seem surprising that the first move 
against Article 23h of the Hague Convention, concerning the laws 
and customs of war on land, should have been made by an American, 
General Davis, and that America has aided the English with such 
an alacrity in changing the present war into a real international 
conflict and even in chastising the neutral nations with the whip of 

1 similarly, Llepmann, •* Die Freiheit der Meere," In Deutsche Jurlstenzeltjaüg, 1917, 
Nos. 21-22, p. 924. 

» Compare my essay " Haager Frledenskonferena," II, 267 if., and Schramm, " Prisen- 
recht," p. 106 flf. 
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starvation. Now, if the Anglo- American interpretation of the war 
becomes a menace to section 23h, and through it to the protection of 
private property in warfare on land, then the Americans have lost 
their most effective weapon in the fight against the right of capture 
cLv sea« 

At the Peace Conference in 1899 the American plenipotentiary. 
White, stated that the Americans were not only a practical people 
but also idealists. Wilson particularly has flooded the world with 
speeches which are brimful of phrases about justice and love of man- 
kind. Every German to-day values these outpourings for what they 
are — phrases. Furthermore, after the war we are not going to fall 
any longer for American rhetorics. We know that America makes 
her decisions simply after a consideration of her own interests, using 
afterwards idealism as an advance agent in announcing her interests. 
Thus, it may be taken for granted that the Union favored up to the 
present time the abolition of the right of capture chiefly because, in 
view of the peculiar conditions of her Navy, she recognized such an 
abolition as being advantageous to America. But a different situa- 
tion arose with a change in these conditions. For that reason Mahan, 
a leading authority in American marine circles and who represented 
the Union at the first Hague Peace Conference a3 a (naval) delegate, 
argued a long time ago that the abolition of the right of capture at 
sea is no longer suitable to America, since the Union possesses now a 
large battle fleet but still a small merchant marine and is, for that 
reason, in a position to gain rather than lose by piracy. Niemeyer is, 
therefore, of the opinion : " If appearances do not deceive, the United 
States is on the point now of changing its former attitude." ^ He 
adds that American imperialism and the naval policy necessitated by 
it apparently open up new piathways also to the international policy 
of the United States. It now remains to be seen whether this policy 
will not be changed again because of the tremendous growth of the 
American merchant marine. Undoubtedly the Union makes her de- 
cisions in accordance with her own interests. We do not reproach 
America for it by any means, only we ask for frankness and hope to 
be spared all idealistic and flowery speeches. 

Self-interest constitutes among the governments the fixed starting 
point for their policies of right and justice. No State will favor 
the abolition of the right of capture at sea, if this is contrary to its 
own interests. Eeversely, a government will agree to such and aboli- 
tix)n, if it is convinced that it can derive benefit from it. It is 
urgently necessary ^o state this once for all clearly and frankly. 

For this reason, I stated as early as 1907 : 

It is to be hoped that England's own interests will swerve her 
yet from the policies followed by her thus far. The principles of 

^ " Prinzipien des Seekriegsrechts»" p. 20. 
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right and justice may perhaps offer a much better protection to 
the English gigantic merchant marine with its enormous valu- 
ation in goods than could be given it by the strongest battle fleet. 
The English merchants have long ago become convinced of the 
truth of this fact; the English Government will follow suit in 
due time.^ 

Thus Lord Salisbury, the former prime minister, too, has confessed 
himself, in contradistinction to Lord Avebury, to the principle of the 
inviolability of private property in maritime war. Likewise Cobden 
and the English merchants had declared themselves previously and 
certainly not from purely disinterested idealism in favor of the abo- 
lition of the right of capture at sea.^ 

Shortly before the outbreak of the world war there appeared in 
England a pamphlet of utmost importance which caused the greatest 
sensation on account of its contents as well as because of the identity 
of the writer. Its author was Earl Loreburn, the former lord chan- 
cellor who, already in 1905 and 1911, while a member of Campbell- 
Bannermann's Cabinet, advocated the abolition of the right of cap- 
ture at sea.^ The pamphlet appeared in 1913, bore the title " Cap- 
ture at sea," and was translated into German by Niemeyer.* Of 
greatest interest is his programmatic point of view. 

Loreburn does not justify his demand for the abolition of the right 
of capture at sea, as was hitherto customary, with references to hu- 
manity and laws of nature, but with the practical political reference 
to the well-understood and common interests of all States.*^ On page 
19 he states with a delightful frankness : 

We desire to treat this matter purely from the standpoint of 
British interests and need not be afraid to state openly in how 
far these interests are served by the inviolability of commerce; 
for, undoubtedly, our needs, our weak points, and our strength 
are well known to the foreign governments. 

Loreburn argues as follows:^ There exist dangers that are more 
menacing to England than an invasion. England is not only the 

i"Haager Friedenskonferenz," II. 269. 

*Loc. cit., p. 263. 

8 Stier-Somlo, p. 100. 

* " Privateigentum im Seekrieg," 1914. In the introduction, pn page V, Nlemeyer 
observes ; " Lord Loreburn's treatise is a political book in the best sense of the word. 
It is accepted as such throughout England. On the one hand, it is praised there most 
highly, while, on the other hand, it is condemned most severely. No doubts have been 
expressed whatsoever, that it is a pamphlet containing a political program of the first 
rank. The unprecedented fact, so contrary to traditions, that an English statesman, 
shortly after his relinquishment of a ministerial portfolio, should have advocated fear- 
lessly and in unmistakable terms what is usually called a liberal policy of international 
law, has been received with mixed feelings in England. The cleai^, intelligible and im- 
pressive manner has been generally recognized with which this book treats a problem, 
whose slogans are familiar to every one and are on everybody's lips but whose nature 
is not as clear to every one, as it is surely to be to the careful reader after a perusal of 
Loreburn's essay.V 

B Nlemeyer, too, mentions this fact most prominently. Loc. cit., p. IX. 

• Loc. cit., p. 20 ff. 
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greatest military naval power but also the greatest State engaged in 
oversea commerce. If the English merchant ships become subject 
to capture, then this means irreparable injury to England; should 
the neutrals gain by a decrease in the English merchant marine, then 
England loses her trade. There are not enough merchant ships in 
the world to take over the transportation of the English oversea 
trade in addition to the own trade of any given nation. The earning 
power, nay, the very lives of the English depend upon import and 
«xport, and the import includes by far the greater portion of English 
foodstuffs and raw materials for her industries. This importation 
means life or death. 

We can desire but not believe that the loss may prove entirely 
insignificant because our fleet is so superior that within a short 
time it could destroy the entire fleet of the enemy or blockade 
it in harbors. It is indeed a very comfortable and assuring view ; 
but only those can hold it who ao not know or else pay no atten- 
tion to what both conferences of 1907 and 1908-1909 have re- 
vealed concerning the intentions and opinions of the foreign 
powers in the matter of transformation of merchant ships into 
vessels of war. 

The English console themselves with the thought that, under the 
right of capture at sea, they would suffer less than the other powers, 
and are for that reason unwilling to renounce this weapon. Lore- 
burn, too, examines this pretext by taking up (p. 41 ff.) successively 
cases of war with Germany, France, America, Japan, Austria, Eus- 
sia, and Italy. We are particularly interested in the case of an 
Anglo-German war, and in this connection the author argues as fol- 
lows: As long as no respite is given, the whole situation resolves 
itself into a "two-handed game." No one can foresee who will 
suffer more under these circumstances; but the number of British 
ships in German ports or waters might be the larger one. And in 
the course of the war the slogan would certainly be : Take what you 
can. We shan't probably get much booty. The Germans will un- 
doubtedly stop their commercial navigation on the high seas by 
simply keeping all German ships in their home ports. But the Eng- 
lish would be driven out of the Baltic Sea. and, what is worse, they 
could not count upon normal conditions in the North Sea. More- 
over, English oversea trade would have to suffer on account of 
cruiser warfare. For, thus he goes on to say : " Our trade reaches all 
comers of the world ; we offer a greater target for an attack, because 
we have more ships." However, this could be still endured if the 
right of capture at sea were to shorten the war. The Germans 
might, perhaps, lose their income from the merchant marine; but 
they could, perhaps, satisfy the needs of their people even without 
their own commercial navigation. Because, in the opinion of the 
author, Germany would need only one-fourth the number of neutral 
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ships that would be required by England in case the entire English 
merchant marine were compelled to remain idle in the ports. 

The following deductions of the former lord chancellor read like a 
death warrant of present English maritime warfare : 

Germany would still have other means. Even if we were at 
war with the Germans, no one could prevent British merchant 
ships from transporting goods to and from neutral ports, such 
as Eotterdam and Antwerp. No matter how certain we might 
be that these goods will find their way into Germany, still no 
human being could prove it in the case of a given cargo, and 
even if this could be done, there exists no l^w prohibiting the 
shipment of goods to neutral ports, if and because the neutral 
merchant i?itejids fo use them as a medium for trading with the 
enemy (p. 47 f). 

By all rights and laws — ^thus Lorebum argues further on — ^ship- 
ments may be made just through neutral vessels. German ports 
would remain open to neutral ships, and the latter would be ham- 
pered only in the shipment of contraband goods. Of course, the 
blockade could help some by closing all German seaports even to 
neutral merchant vessels. " But it would not close Rotterdam nor 
Antwerp, and in this way German exports and imports could depart as 
heretofore through these channels from German centers or reach Grer- 
man destinations " (p. 49). Loreburn closes this part of his exposi- 
tions with the following words: 

But if it is maintained that we could in this wise destroy 
or force into submission a great, rich, higlilj' talented nation of 
65,000,000 people, in spite of the fact that the boundaries of this 
country border upon those of seven other States, with whose aid 
it could import any desired article, then such an assertion, I 
confess frankly, seems to me totally absurd (p. 50). 

Thus far Loreburn. 

It has also been pointed out that the fleet, no longer required to 
chase after merchant ships, would become free for its purely mili- 
tary task, and could thereby render better services; but the reverse 
could, perhaps, be said with a greater deal of truth : If the right of 
capture at sea — and as a further consequence the rights of blockade 
and contraband — are done away with, then the sphere of activity of 
the battle fleet becomes too limited ; it would then have to wage war 
only upon the fleet and coast defenses of the enemy. It is, theref ore^ 
only too natural that naval officers can not be easily enlisted for such 
reform plans. Indeed, it would be surprising were this otherwise. 

For that reasoi^ Hirschmann regards the whole matter as a " ques- 
tion of military strategy," ^ but without justification. In this con- 
nection Lorebum lays stress upon the fact that many improvements 

» " Das Internationale Prisenrecht,** p. 18. 
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in the right of capture at sea could be wrested from the English 
naval experts in spite of violent opposition on their part,^ and he 
rightly maintains that we have to distingui^ here ^^ between mili- 
tary questions concerning which naval officers can render an opinion 
with 9> deoisive authority and between political questions concern- 
ing which they hav/^ no right to claim a competent judgment.^ Th^ 
abolition of the right of capture at sea is a political question, in- 
deed, and will remain one even if, quite naturally, the expert knowl- 
edge of the naval officers is of utmost importance in ceitain respects 
and can not be dispensed with. The final decipion, however, rests 
with the government which considers the whole matter from the 
point of view of political expediency. 

Lorebbru's prediction was correct: The right of capture at sea 
does not give England a ^cisive weapon against Germany. And 
because the English Government, too, became convinced of this 
truth, it saw itself compelled to stake its hopes on a different card, 
and thus originated the illegal policy of subduing Germany by 
means of starvation. 

2. England has always endeavored to justify the retention of the 
right of capture at sea in the first place with an alleged contrast 
between warfare on land and warfare oH the sea. She claimed that 
the abolition of the right of capture at sea neither takes into con- 
sideration the purpose of maritime warfare nor the stern necessity 
of war and is, for that reason, an utopy. The right of capture at 
sea constitutes an essential peculiarity of maritime warfare, for, 
while in warfare on land the will of the opponent is, indeed, broken 
by a victory of the army, in maritime warfare a victory on the part 
of the navy does not yet assume a decisive importance; on the con- 
trary, the attacking power must first lay its hands on the roots of 
the enemy's national prosperity and shake his commerce to the very 
foundations.* 

Sir Edward Grey, too, justified, on February 6, 1908, the adverse 
attitude of the English delegates to the Second Hague Peace Con^ 
f erence in the following words : 

England's ability to bring a war to conclusion rests solely 
upon her naval power; and if private property were to become 
inviolable, then I do not see how a war could ever be brought to 
a conclusion. The result of such a declaration of inviolability 
would be that other powers might be misled to the supposition 
that Great Britain's fleet is only a defensive weapon. If Eng- 

»p. 11. 

«p. 151. 

* Compare H^rschmann, " Das Internationale Prisenrecht/' 1912, p. 9 : '* Since times 
immemorial and also at the Second Peace Conference at The Hague the defenders of the 
right of capture at sea have taken the position that the ohject of maritime war has been 
achieved only after either side succeeded in shakivig the enemy's commerce, his entire 
commercial and political relations, and through it his colonial prosj>erity/' 
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land deprives herself of the means of bringing pressure to bear 
upon the other nations through their own merchant marine, 
then some great powers could declare war against England with 
the least possible danger to themselves. 

In Germany, too, this point of view has gained popularity from 
year to year, although the geographic position of Germany and the 
lack of bases of support are not quite favorable to it. It represents, 
perhaps, the prevailing German opinion to-day. However, consid- 
erations of a serious nature are against it. 

The end of a war means the overwhelming of the enemy until he 
is destroyed completely, and we learn from Grotius that " in war 
everything is fair that serves to end the war " (omnia licere in bello 
quae necessaria sunt ad finem belli). But I can not admit that 
the retention and practice of the right of capture in maritime war- 
fare are necessary in order to bring war to a conclusion.* 

More is expected of the right of capture at sea than can be accom- 
plished by it. Maritime warfare has been wholly overestimated as 
to its ability for achieving military results. To Niemeyer belongs 
the distinction of having established this fact.^ Neither maritime 
warfare in general nor the right of capture at sea in particular are 
able to break the will of the enemy. And just out of this impotence of 
warfare on the sea there grew up the impulse toward brutalization 
which has become once for all typical of maritime war. 

He who has the feelinff of being unable to overwhelm the 
enemy, begins to bite ana scratch. In maritime warfare both 
sides are like combatants whose hands are tied and who, there- 
fore, try to make up in every other possible way for the missing 
use of the hands. 

The practice of capturing prizes on the sea is a war measure like 
any other measure. It is a device for injuring the enemy, it may be 
equally used by both warring factions and can easily become mutu- 
ally harmful. Each side inflicts and receives punishment. Now, 
from the point of view of the public interest of a state the defenders 
of the right of capture at sea assume that their Government can only 
gain, while the opponents of the right of capture at sea maintain that 
their state will lose by it. Thus the whole question resolves itself into 



lA. M. Niemeyer, " Prinzipien des Seekrlegsrecbts," p. 22 ; Schramm, " Prisenrecht," 
p. 105, and others. 

* p. 18 : " The difference between maritime warfare and war on land may be summed 
up as follows : Maritime war is an insufficient form of warfare never achieving the final 
objects of war. This is caused by the fact that, in maritime war, it is impossible to 
press the knee against the enemy's breast, to place the knife against his throat. Even 
the complete destruction of the enemy's naval forces, the utter ruination of his com- 
merce, and the strangling of his intercourse on the sea do not achieve the results that 
are obtained in warfare on land through the occupation of the enemy's territory, through 
the military exercise of a territorial authority in a foreign country, and through the 
mere gagging of his own Government." See also p. 21. 

■ Niemeyer, loc. clt., p. 17. 
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an equation or a problem in arithmetic. But how many unknown 
quantities must be assumed in such an equation ? ^ It is self-evident 
that a state with a large battle fleet but with a small merchant ma- 
rine will find a greater field for attack during a combat against a nation 
where the conditions are reversed; and such a state will have as keen 
an interest in the retention of the right of capture at sea as will be 
displayed in its abolition by the enemy. But where are such condi- 
tions in advance certain and guaranteed to last? 

Furthermore, when two nations apparently having a battle 
fleet as well as a merchant marine of equal size, are opposed to 
each other, then the value of the right of capture at sea to one or 
to the other war faction will depend upon the geographic posi- 
tion, upon the composition and armaments of its battle fleet as 
well as of its merchant marine, upon the degree of skilfulness 
and willingness of the ship crews, and also upon other circum- 
stances whose eflect can not be foretold in advance but can 
always be seen from the results that have been achieved.' 

All these circumstances which may become later on decisive are for 
the time being shrouded in mystery. And what is the conclusion of 
all this? 

Niemeyer states : 

accordingly, no great power can agree to-day, reasonably and 
honestly, to the enactment of an international law against the 
right of capture at sea.* 

I maintain, however, that in view of this uncertainty, a strong need 
for the retention of the right of capture at sea exists no longer. 

We will have to agree with Barbosa * that each nation will be com- 
pelled eventually to build up its battle fleet in proportion to the size 
of its merchant marine. 'For, " the battle fleet is the shield, the neces- 
sary protection of the merchant marine " (la marine de guerre est 
Fegide, la protection necessaire de la marine marchande) . And thus 
even Barbosa holds the right of capture at sea eventually responsible 
for the gradual growth of the navies and sees in it with good reasons 
an essential obstacle to disarmament. 

We may count upon it that among the great powers of the future 
the war and merchant navies will be in a nearly equal proportion, 
and that, for that reason, none will offer a special target for an 
attack through the right of capture at sea. But under such condi- 
tions the capture of prizes becomes an ordinary war weapon that 
may prove just as easily advantageous as injurious to each power, and 
which, even under most favorable circumstances, will not yet gain for 
it the final decision. 

* One has only to compare the arguments of Niemeyer, p. 20 ff. and Hirschmann, 
pp. 3-16. 

* Niemeyer, p. 21. 

s " Prinzipien," p. 22. 

* Protoc, III. 786. 
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To be sure, one may point to the world war ; but what lesson does 
it teach us? 

England by no means made her plans for maritime warfare in 
accordance with the right of capture, but according to the policy of 
starvation, so contrary to international law. The right of capture 
under the most favorable circumstances would have led to the result 
that those German merchant ships which at the outbreak of the war 
were lying in enemy ports or navigating on the high sea would have 
met the fate prescribed for them by Articles 1 and 3 of the (VI) 
Hague Convention. The other German merchant ships would have 
remained at home. 

Reversely, many Germans now hold on with doubled energy to the 
right of capture at sea by pointing to the success achieved by our 
submarine warfare and by being also unwilling to give up such a 
weapon in the future. 

However, the characteristic trait of the present submarine warfare 
is not the destruction accomplished by it, but the destruction without 
warning. And in this respect the fact is being constantly overlooked 
that the unrestricted or intensified submarine warfare has its justifi- 
cation only in the English violations of law, and is, therefore, per- 
missible merely as a weapon of defense or retaliation. This I pointed 
out in another place;* it also constitutes the basis for the notes of 
the German Government, addressed to the Union, that are discussed 
there, and it represents the prevailing opinion in Germany.^ More- 
over, it is a mere supposition that the superiority of the German 
submarines is assured forever ; it is a mistake to suppose that the sink- 
ing without warning is justified even in cases where the enemy dis- 
plays a correct attitude and that it must be accepted by the neutral 
powers. Although our present position is one of defense and retalia- 
tion, nevertheless the entire world has arisen against us as if in a 
storm of resentment. And yet some people believe that even in cases 
where the enemy acts correctly, unrestricted submarine warfare is, or 
at least may, become legal according to international law ? Je m'en 
fiche-politics is being played, and one meets with a constant refusal 
to exchange tested measures of force for uncertain mutual concessions 
between states.* However, this is not the true state of affairs. 

1 " Der Lusitania-Fall," 1915, p. 37 ff. 

■ See also the speech delivered on October 10. 1Ö17. by Deputy Haussmann in the 
Imperial Parliament. This excellent speech Is reprinted In full in the weekly " Deutsche 
Politik," No. 42, pp. 1342-1356: "It Is a fact which I do not attempt to deny, that 
there existed In Germany a group of people who saw In the English blockade a welcome 
opportunity for extending the rights of belligerents ; but neither the people nor the Gov- 
ernment were on their side. It must be made clear once for all : an overwhelming ma- 
jority of the German people see In the unrestricted submarine warfare nothing but a 
fearful defensive weapon against a fearful violation on the part of the enemy, which 
will lose its moral and legal Justification at the very moment when the enemy has 
once more recourse to right and Justice." (Op. cit., p. 1361.) 

■ See Triepel, p. 37 : " .The last few months have revealed the most vulnerable parts 
in the English armor. All of this ought to warn us to be doubly prudent and doubly 
obstinate. Privileges are easily given up; but it is impossible to win them back, after 
repentance has set In." 
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It shall not be denied that the right of capture at sea has given us 
a welcome pretext for our present tneasures of retaliation. But it is 
equally true that, should in the future retaliatory measures become 
again necessary as they are to-day and for similar reasons, the pre- 
vious abolition of the right of capture at sea would not constitute an 
obstacle to the shaping of retribution in exactly the same manner as 
now. It is impossible to prepare) in advance a justification for de- 
fense and it goes beyond even permissible precaution. 

Just the same it can not be denied that the point of view to which 
exception has been taken here is not without a justifiable basis. The 
manner in which the war is being waged by the Entente Powers has 
violated the old laws and customs of maritime warfare, and in the 
formulation of new laws' Germany will impose its conditions. If, 
owing to opposition on the part of England, Germany does not 
achieve freedom of the seas in a rational sense of the word, then 
she will better give up the idea of an agreement and will leave every- 
thing to the usage of nations. Germany will then, in a given case, 
simply wage war on the sea in such a way as will best suit her pur- 
poses. Perhaps, if England is confronted with a reappearance of 
the terrifying ghost of submarine warfare, she will be ready for just 
agreements concerning the freedom of the seas. Thus the sulMnarine 
weapon can prove itself also here a useful weapon for bringing the 
English to their senses. 

I now revert to the question of the abolition of the right of capture 
at sea. . , 

A thoroughgoing estimate of the value of capture at sea shows 
it to assume increasingly modest proportions. It is simply not true 
that the right of capture hits the prosperity of a given nation at the 
very roots, that it has a decisive influence upon the war, and that it 
hastens the end of the combat.^ The right of capture reveals itself 
as an entirely ordinary war measure of a doubtful value. Under 
these drcumstaTices the ßnal decision must he looked for in different 
quarters. 

If we desire to win ovet the world to the abolition of the right of 
capture at sea, then we must convince her that such an abolition is a 
matter of universal interest. 

The practice of capture is a deviation from the principle that war 
is a combat against the military forces and not against individuals. 
It may be that, tifidef modern coftditionö, the subjugation of the 
enemy can no longer be achieved without encroachments upon the 
destinies of the civilian population. But a restrictioti of some sort 
must be found eventually.^ Is it wise, then, to turn loose the hor- 

* Similarly Liepmann, Deutsche Juristenzeitung, 1917, Nos. 21, 22(, Sp. 92Ö. 

' On a previous oc<;asion already, while reviewing Eltzbacher's book, I have stated : 
"The finding of such an adjustment betweeö objects of \^ar and national iöterests or 
its clearer elaboration is a task for the future." (" Weltwirtschaftliches Archiv," IX, 
No. 3, p. 411.) 
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rors of an international war, as long as the warlike balance depends 
upon so many "if s " and " buts " ? The objection that the right of 
capture in maritime war merely constitutes an indemnification for 
the ri^t of requisitions or levying contributions in war on land ^ is 
void. The laws of maritime warfare, too, recognize requisitions and 
contributions ; 2 but the right of capture at sea does not serve the 
same purpose as does occupation in warfare on land ; it knows noth- 
ing of an indemnification, although it spells destruction, too.* The 
right of destruction is the twin brother of the right of capture, and 
international law is so little interested in the subsequent fate of a 
war prize that it provided* no restrictive measure» whatsoever con- 
cerning the destruction of enemy prizes, but rather maintained an 
absolute silence in the entire matter. 

And it is just this senseless mania for destruction, inherent in the 
right of capture at sea, which forces upon our lips the question as to 
its internal justification, and thereby we rise at last to the heights 
from which the whole controversy ought to be viewed. 

The right of capture at sea is a war measure of a doubtful value 
to the belligerents whose effectiveness depends, at any rate, upon 
many special suppositions that can not be foreseen in advance at all 
but which, on the other hand, means under all circumstances a coarse 
and mad destruction of the national prosperity, from which the 
neutrals, too, may suffer and whose wedge may even be turned against 
the captor and destroyer, respectively. The full internationaL effect 
of the right of capture can be seen in the matter of marine insurance.* 
For that reason the right of capture at sea not only carries the at- 
tack beyond the military opponent, but it also breaks up the com- 
munity of interests which, in the matter of oversea trade, exists 
throughout the world. For the practice of capture at sea not only 
hits the enemy shipper, but above all also the neutral consignor, who 
awaits in vain the arrival of the cargo. The world can not permit 
of the repetition of such conditions as have come to pass during the 
present war. 

Public opinion in all countries will not cease to find ways 
and means by which to prevent the recurrence of such boimd- 
less and senseless destruction among civilized nations. * * *.® 
Just as international law is altogether possible only among na- 
tions that have a community of interests, so is it likewise possible 

^ This was particularly asserted by Renault at the Second Hague Conference, III» 793. 

^Compare the (IX) convention concerning the bombardment by navall forces in times 
of war, Articles 3 and 4. 

' See also Lorebum-Niemeyer, p. 161 ff. 

^The London Declaration of the laws and customs of maritime war contains in 
Article 48 ff. protective measures only concerning the destruction of neutral prizes. 

■ Concerning the attempts to introduce government insurance, see Wehberg, " Seekriegs- 
recht," pp. 244-254. 

* Liepmann, " Die Freiheit der Meere " in Deutsche Juristenzeitung, 1917, Nos. 21-22, 
Sp. 924. 
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to carry into effect a particular war rule, like the freedom of the 
sea in war, in so far only as, in spite of the war, a community of 
interests is maintained between the belligerents and neutrals.^ 

The problem of the right of capture at sea must be raised to the 
heights of a community of interests. And this is by no means dif- 
ficult. The community of international law is often confronted with 
conflicting interests and must in such cases follow a diagonal line. 
However, in view of the indecisive character of the right of capture 
at sea and in view of its uncertain, questionable value to the prose- 
cution of war, the thought of a fixed and deeply rooted conflict of 
interests between nations can not be very well entertained, and the 
conmion interests of all parties concerned will find the more eloquent 
defenders, since the belligerents of to-day may become the neutrals of 
to-morrow. As was pointed out by Choat^ at the Second Hague Peace 
Conference, the right of capture at sea means the destruction of the 
great community of interests among the nations ; and the miserable 
advantage offered by the right of capture, even under the most 
favorable circumstances, stands in a striking disproportion to the 
enormous damage inflicted upon the commerce of the world. The 
present world war, in the course of which more than the right of 
capture at sea has been thrown into the scales, made it perfectly clear 
to the entire' world that, in the last analysis, the right of capture 
neither avoids war nor shortens its duration. Choate was right in 
maintaining that war, in accordance with its nature, has to be, and 
remains only "a test of strength on land and on sea between the 
military forces and financial resources of the combatants" (une 
epreuve de puissance, sur terre et sur mer, entre les forces militaires 
et les resources financieres des combattants) .^ In other words, we 
have gone back to the principles enunciated by Rousseau ! 

Whoever is opposed to the right of capture at sea will also reject 
as inconsequential such reforms ' which assume that with the capture 
of the sea prize the object of the right of capture at sea has been 
achieved, and that, for that reason, the ship and cargo should be re- 
turned later on.* A right of capture at sea which becomes a legal 
obligation to indemnification is anyhow fully ripe for the discard, 
since it is unlikely to satisfy either the captor or the enemy. 

II. SJidll Germomf contend for the abolition of the right of cap- 
ture at sea or consent to it? — One will have to answer, yes; pro- 
vided a satisfactory and simultaneous regulation of the rights of 
blockade and contraband will take place excluding a reappearance 
of the right of capture at sea in a different form. For the whole 

*Loc. dt., Sp. 928. 

* Protoc. Ill, 782. 

■ Wehberg, " Seekriegsrecht," p. 255. 

^ Concerning the competent attempts at reform, see op. cit., pp. 254-256. 
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world is agi'eed that there exists a connection between these three 
rights and knows well that these questions ought not to be segre- 
gated by means of waterproof bulkheads. 

This would then be a direct continuation of the German policy 
advocated by Baron v. Marschall at the Second Hague Peace Con- 
ference.^ Let us, therefore, come first to an understanding concern- 
ing the rights of blockade and contraband ! 

The abolition of the right of capture at sea, without ä simul- 
taneous legislative regulation of the rights of blockade and contra- 
band, would constitute ä daring jump in the dark. One only has 
to think of Triepel's " three keys ! " 

For that reason, the arguments concerning the rights of blockade 
and contraband that are put forth in the succeeding pag^s assume 
an additional importance. But one right of blockade and contraband 
can be suffered to exist, and this must be of such a character as to 
be entirely unsuitable to serve as a sort of relay to the right of cap- 
ture at sea or to the reintroductiön of the abandoned privileges in 
a roundabout way. 

Many are at hand with the prophecy that the nations — and particu- 
larly England — can never be induced to agree to the abolition of 
the rights of capture at sea and blockade and, as a further conse- 
quence, to the abolition or thorough revision of the right of contra- 
band. But this remains to be seen; for, it is reasonable to assiune 
that even the governments have learned a lesson from the world war. 
On the other hand, there are others who mistrust England's pledges 
and who believe at the most in a change on paper only. All of these 
questions will be taken up once more, though briefly, in the con- 
clusion to the present pamphlet. 1 only wish to state here most 
emphatically that as between the abolition of the right of capture at 
sea and the repeal of the two other sea laws, I certainly value less 
highly the abolition of the right of capture at sea. 

In the exercise of the rights of blockade and contraband certain 
demands are made upon and from neutrals ; whereas in the exercise 
of the right of capture at sea the belligerents have the whole field 
to themselves. 

As a whote I have little faith in a regtilation of watr Measures 
alid of the mutual relations between the belligörent parties.* Eng- 
land's case has shown conclusively that such a;gteements hardly stand 
the test when it comes to actual applications. 

When we demand to-day freedom of the sea in time of war, we 
do not think — from the standpoint of the present War — so niuch of 
ourselves as of tJie Tieutral nations. Freedom of the seas in the first 
place means the right of those nations who have reniained neutral 

* See at)ove, p. 84 f. 

' See also Niemeyer» " Prinzipien des Seekriegsrechts/' pp. 18-19. 
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to carry on trade, even during the war, with the other neutral States 
as well as with the belligerents.^ 

The continued violations of the laws of neutrality with which our 
opponents have burdened their debit in the present war will result 
in a powerful countermovement after the war, which will end in a 
strengthening of the position of the neutral nations, who will cer- 
tainly oppose jointly all future encroachments upon their rights and 
who will prove strong through such a coalition. In a future war of 
English make the American Government, which has totally dis- 
credited itself on account of its phrases, will not be offered the direc- 
tion again, nor will the defense be run into a dead track. 

Freedom of the sea in time of war, even in the sense of the Ger- 
man conception, can and will have to be realized mainly within the 
letter of a liberal law of neutrality. ' 

For that reason the statement of the Imperial Chancellor von Beth- 
mann HoUweg, made on August 19, 1915, declares that we desire to 
obtain the freedom of the seas of the world " for our own protection 
as well as for the protection and welfare of all nations." 

The recruiting power of the German program lies in the fact that 
we wish to remove a tyranny on the sea under which the entire world 
is groaning. Evidently President Wilson seemed to have had some 
similar thought in mind whön in his message to the Senate, cited 
above on p. 36, he demanded for the restoration of the freedom of the 
sea such rules as would " make the seas indeed free and common in 
practically all circumstances for the use of rrhomkind^'^ Only he con- 
fined himself to high-sounding phrases. 

« 

1 Similarly v. Liszt, Deutsclie Juristenzeituns:, 1916, Sp. 18-24 ; Koliler, op. cit., Sp. 
153 f ; Mtiller-Meiningeu, loc. cit., p. 383. 
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CHAPTER IL 

THE RIGHTS OF BLOCKADE AND MINE-LAYING, 



§ 5. THE RIGHT OF, BLOCKADE AND THE ENGLISH BLOCKADE. 

I. A blockade^ as will be seen later on, may be either military or 
commercial in character, and denotes in either case the closing by 
means of warships, of ports and coasts, and through it an incisive 
restriction of the freedom of the sea. For the freedom of the sea 
does not mean that it is possible to navigate on the high seas, but 
that through the use of the highways of commerce it is possible to 
make ports to carry on trade and commerce with over-sea countries. 

As a military operation the blockade is directed only against the 
enemy. Access to neutral ports and coasts must never be closed. 
But, nevertheless, the blockade directs her real wedge against neutral 
navigation. For thus far enemy merchant vessels are anyhow sub- 
ject to the right of capture whenever and wherever they are met by 
an enemy warship ; no blockade is necessary for that. It is true that 
neutral vessels can carrv on commerce even in times of war, but 
blockaded ports remain closed to them. A neutral vessel caught in 
the act of running the blockade must pay for its disobedience with 
the loss of the ship and, in case the vessel is unable to prove its good 
faith, with the additional confiscation of the cargo. 

Owing to this acute danger to neutral navigation the legal assump- 
tions of blockade become of vital importance. Only such a blockade 
which fulfills all legal definitions can achieve, according to binding 
laws, its designated effectiveness and inflict mortal injury upon neu- 
tral trade and, respectively, upon communication with the blockaded 
territory. The assumptions of blockade are in this case the " com- 
ponent elements " of the freedom of the sea. 

The right of blockade was regulated and developed more fully for 
the. first time in 1909 by the London Declaration of the laws and 
customs of maritime war. It matters little in our discussion that, 
this declaration was not ratified, because, as is explicitly emphasized 
in Article 2, the basic regulation of the right of blockade took place 
already through the Paris Declaration of maritime laws of 1856, 
which was ratified by the signatory powers and, as is brought out by 
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the official interpretations to Article 2, " actually " accepted by the 
other nations, as far as the portions pertaining to legal blockade were 
concerned. Accordingly, the blockade, in order to be legally binding, 
must be effective in fact, that is to say, it must be maintained by a 
real fighting f orce^ sufficiently large to actually prevent access to the 
enemy coast. This legal restriction meaps a far-reaching protection 
for neutral navigation. Without an effective blockade by 'means of 
a naval squadron which, from a corresponding distance, actually 
closes the enemy coast from the seaside, communication is legally 
free ; without these legal assumptions of blockade the neutral nations 
hj^ve freedom of the seas. 

II. But what is the nature of the so-called " hlockadmg " of Ger- 
many iy England in the present' vrorld war? — No English squadron 
is actually blockading the German coast. No English ship is at 
anchor in front of a German port. And England knows the reason 
why. The English battle fleet, which, according to Churchill's boast- 
ful declaration, was to drag forth the German Navy from her mouse 
hole, is weighing her anchors safely in English ports and does not, 
dare to send out a blockading squadron. This so-called blockading 
of Germany is the long-condemned " blocus anglais," a blockade from 
a distance and a paper blockade, which affects Germany indirectly 
and in so far only as the neutral nations to the north were cut off 
by a belt of mines. 

The closing of the North Sea, with which England surprised the 
world on November 3, 1914,^ which the guilty English conscience 
tried to justify by bringing into play purely invented reasons of re- 
taliation,^ and by means of which Germany was to be starved out, is 
not a blockade in the legal sense of the word, but an atrocious viola- 
tion of international law. For, starvation is permitted only as a 
phase accompanying a siege and actual blockade in a legal sense, 
but never constitutes a war weapon in itself. Van Calker, too, em- 
phasizes : 

The English declaration of a barred zone, in view of its nature 
and its results, constituted thus far unquestionably the most 
serious violation of international law that was committed in 
the entire course of the world war and imposed uncommonly 
harsh hardships upon the entire German nation.^ 

But this so-called blockade is also a crime against the laws of neu- 
trality. For neutral States must never be included in the barred 
belt. 



i See the conunuAication of the ßritiß^ Mibasfiia4or at The Hague t;*SLiX9m4tte4l j^ the 
Dutch Minister for Foreign Affairs on November 3, 1914. 

* See Pohl, " England and the London Declaration," 1915, p. 16. 

» '♦ Das Problem der Meeresfreiheit," 1917, p. 26 ; Stier- Boml,o, p. 116. 
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Thö Ehglish closure by means of mines violates the right of block- 
•ade as well as the right of placing mines. The right of blockade re- 
jects a blockade from a distance, restricts its operation to the terri- 
tory occupied by the enemy, and insists upon a closure effected 
through the medium of the naval fighting forces. On the other hand, 
the following has been established concerning the right of placing 
mines: It is true that a law against the strewing of mines on the 
high sea, which England herself advocated at the second Hague 
Peace Conference, was not enacted at that time, because the mines 
were regarded as offering a protection to the weak nations who, in 
view of existing conditions, could gain security for themselves 
against pursuing warships only by leaving behind them a field strewn 
with mines. However, this involved a war measure directed purely 
against the enemy, and England was not successful in her attempts 
to have this declared an illegal practice. But England's present at- 
tempts to establish a blockade by means of mines is nothing else but 
a direct challenge against the neutral nations. The Hague conven- 
tion in regard to the placing of mines, after some introductory 
phrases, has for its main object "to guarantee to peaceful naviga- 
tion, as far as possible, that security to which it is also entitled in 
time of war." Instead, England simply closes now an entire sea, and 
announces to neutral ships that they will have to fly henceforth 
through the air in their journey to a neutral port. The whole Eng- 
lish declaration of a war zone is solely directed against neutral navi- 
gation in order that, with the barring to neutral ships of the road 
to Germany, the latter may be injured through the neutral nations. 
And since the neutral nations were not strong enough to protect 
their interests Germany was compelled in defense of her own rights 
to take the road of retaliation, with the result that the position of 
the neutrals became worse still. 

The unrestricted warfare with which Germany answered the at- 
trocious violations of law on the part of the English, has dem- 
onstrated to England that Germany may not be challenged un- 
punished. We have paid in kind.^ The war of starvation begins 
to throw its shadows even in the countries of the Entente Powers, 
and the Austro-Hungarian minister of foreign affairs. Count Czernin, 
was able to assure the Hungarian delegation in December, 1917, that 
those in authority in Germany as well as in Austria knew with a. 
certainty that as a result of the submarine warfare " the interference 
with the supply of munitions on the eastern and western fronts is so 
great that it has a decisive influence upon the course of the war and 
that our opponents suffer from its effects severely." The breaking 
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iVan Oallcer, "Dae Problem der Mfeöresfrelbelt," p. 2ö ; my essay, " Lusitania-Fall/' 
p. 87 It, 
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of the convention on the part of the English has given us back the 
freedom of trade. Thanks to our submarines, we were in a position • 
to make, through our declarations of barred zones, such a use of this 
freedom as was hardly ever conceived possible by England.^ Even 
the vainglorious English prime minister, Lloyd George, is already 
beginning to lament: "Nothing can give us victory, unless we im- 
prove our tonnage problem. Tonnage means cannon, airships, muni- 
tions, tanks, and troops, regardless of whether they are in France or 
in the East." 

But the neutrals who were dragged into this joint state of suflPering 
must consider that nothing but their own attitude of toleration com- 
pelled Germany to resort to retaliatory measures. We had a right 
to expect that, since the neutral nations answered the English viola- 
tions merely with paper protests, the German measures of retalia- 
tion would not be judged more harshly.^ The American Union, 
above all, should have taken this into consideration. On the whole, 
I have nothing to add to my previous arguments concerning the 
justification of the German submarine warfare.* 

The right of blockade and the right of placing mines are touched 
upon in Article 2 of the convention concerning mines, where it is 
stated : 

It is forbidden to place automatic contact mines in front of 
the coasts and ports of the enemy for the sole purpose of tieing up 
commercial navigation. 

Acc>ording to this a blockade by means of mines or the blockading 
of commerce that is directed against the neutral nations and that can 
be carried out only by means of mines, is forbidden ; only the placing 
of mines as a war operation directed against the enemy remains in 
force. 

Germany added, indeed, a reservation to Article 2, in conjunction 
with France, but only because of the fact that " the belligerent (who 
places mines with the purpose in view of tieing up commerce) has 
merely to allege a different reason in order to render illusory the 
application of this law." * 

1 Vollert (" Das militärische Gebiet des Englischen Nordsee-erlasses vom 3ten November» 
1914, und das Kriegsgebiet der deutschen Bekanntmachung vom 4ten Februar, 1915," 
Dissertation of the University of Würzburg, 1917) attempts to prove in a noteworthy 
manner that there exists a legal coordination between these two announcements, but is 
unable to come to a conclusive decision because he is unwilling, as a matter of prin- 
ciple, to even consider the question of retaliation. Still his essay contains the most 
complete up-to-date bibliography on the subject of submarine warfare. 

> See also the speech of the Imperial Chancellor v. Bethmann Hollweg delivered before 
the Imperial Parliament on February 27, 1917. 

* " Der Lusitania-Fall," 1915, p. 87 ff. ; " England-Amerika und das Völkerrecht '* in 
Frankfurter Universitäts-Zeitung, ** Sonderheft, ihren Studenten im Felde gewidmet von 
der Königlichen Julius-Maximilians Universität WUrzburg" (Special Edition, dedicated 
by the Royal Julius Maximilian University of Wtirzburg to its students in the service), 
1917. p. 3 flf. 

* German White Book issued on December 6, 1917, p. 10. 
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Lprebum, too, states that there is little sense in forbidding «uch a 
practice, 

because nothing is easier to maintain than that the mines are 
intended amone other things to render impossible the retreat or 
provisioning o? the enemy in a commercial port and that the 
interference with trade is merely a deplorable consequence. 
Such a practice would constitute a highly effective blockade, and 
it could be proclaimed under a different name without any guar- 
antees and responsibilities.^ 

On the other hand, as was shown by the placing of German mines 
at the mouth of the Thames River, even the strewing of mines in- 
tended purely as a military operation could be just as easily char- 
acterized and attacked by the opposing side as constituting a com- 
mercial blockade. But the latter eventuality is immaterial, for the 
effects of law upon commerce are neither desired here nor intended ; 
and the war value of a military operation is independent of such 
an attack, particularly as it rests upon a wrong assumption. 

Thus nothing else remains but that Article 2 has absolutely no 
value, as far as protection of trade is concerned. Such may be the 
case, but this provision has some value just the same. This is proven 
by the fact that, unfortunately, the present English closing of the 
sea by mines, which was unquestionably intended as a commercial 
blockade, does not seem to be affected by Article 2, because Germany 
added a restriction to this section. Fortunately this does not matter 
at all, since a blockade by means of mines is already forbidden in 
the Paris Declaration of maritime laws through its demands for 
" effectiveiiess." For, according to this declaration, a blockade, as 
has been previously stated, must be enforced by a fighting force 
(force suffissante). And the English closure of the North Sea does 
not agree with this provision. 

During an address delivered at Norwich toward the end of Novem- 
ber, 1917, Lord Robert Cecil boasted that " he was in a position to 
state that in the previous history of the world nothing had been 
accomplished that could equal the present blockade." He is right, 
in so far as the illegality and brutality of the English " blockade " are 
still without their equal. 

§ 6, THE POSTULATE OF THE FUTURE, 

We have now arrived at a stage where we can attempt to formulate 
the future demands. 

I. In the matter, of placing mines a partial understanding had been 
achieved already in 1915 between Germany and the American Union, 
still " neutral " at that time, that failed to obtain universal legality 

1 " Privateigentum im Seekrieg" (translated Into German by Niemeyer), p. 138 f. 
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only on account of England's stubboriiess. The American note of 
February 22, 1915, recommended, among other things, as a basis for 
an Anglo-German understanding, 

that neither party shall lay single floating mines in the coast 
waters or on the nigh sea; that neither side shall lay anchored 
mines on the high sea, except for purely defensive purposes, 
within cannon shot of a port ; that all mines shall bear the mark 
of the Government that placed them ; and that they shall be con- 
structed so as to become harmless, as soon as they shall have torn 
themselves loose from their moorings. 

In her answer of February 28, 1915, Germany declared herself in 
accord with these proposals, with the exception of one point. For it 
did not seem to her 

advisable to give up entirely the use of anchored mines as a 
weapon of offense. 

In accordance with international law,^ Germany sees in the placing 
of mines a war weapon that is not prohibited and that serves for 
purposes of defense as well as offense, but which, on the other hand^ 
must confine itself to its purely military aims. In this last respect 
there exists a great gulf between the German and English points of 
view. 

From the standpoint of international law the innovation consisted 
in the fact that England laid out mine fields purely for the purpose 
of closing neutral navigation ; that she closed the North Sea to such 
navigation, and that in this way she simply abolished the f reedc»n of 
the seas in that region. And since this action forced Germany, too, 
to issue by way of retaliation similar declarations of war zones, the 
indignation of the neutral nations, as a matter of course, rose to a 
higher pitch. But the responsibility rests upon the shoulders of Eng- 
land which, through her measures, provoked counter measures and 
which rejected rudely all offers of mediation. 

The German declaration of a barred zone is merely an imitation of 
the English declaration. But whereas England added violations, 
extortions, and villainage to the simple closure, Germany found in 
her ruthless submarine warfare a better way for intensifying the 
method of blockade. But although England, and likewise America^ 
have much to say concerning the necessity for adaptation to modern 
conditions, they are not willing to apply this possibility to the case 
of Germany. The German blockade and submarine warfare are sup- 
posed to be inhuman because, unlike the English measure, they are 
not directed solely against property, but also against the lives of 
human beings. But I have already pointed out in another place* 

^ Compare the (VIII) Hague Convention of 1907 In regard to the placing Of subtnarine 
automatic contact mines. 

>" England- Amerika und das Völkerrecht," Separate edition of the Frankfurter Uni- 
versity Bulletin, published by Blazek and Bergmann, Frankfurt a. M., 1917, p. 8. 
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that human lives are safe within the English barred zone in view of 
the fact and' tO'öuoli an exteAt only, bfecäusi* and in äo f ai» as the n^ftUtraP 
nations actually avoid this zoiie. Were they to display the same 
willingness in the ca^ of tiie German barred zones, complete equality 
of conditions would prevail in both instances. However, in the last 
analysis it is immaterial to those who disobey whether they are sent 
to the bottom of the sea by English mines or by German torpedoes. 

And now we witnessed the remarkable fact that, in view of the 
danger from mines, American ships have yielded to the English 
declaration of a barred zone, have suspended maritime intercourse 
with Germany, giving thereby material aid to the English plan of 
starvation, whereas they continued, on the other hand, to visit the 
still more dangerous barred zone which the German Admiralty Board 
created and brought to universal notice by way of retaliation, thereby 
hurling themselves into death, and destruction, in order to be able to 
throw out later on the gauntlet to Germany under the pretext of ship 
catastrophies. Germany accepted this challenge. And in this way 
we got into war with America. 

In the article quoted below I have settled accounts with the Ameri- 
can point of view and have nothing further to add to it. The only 
question before us is, What shall become legal in the future? 

The answer to this query was given in advance by Germany, which 
repeatedly declared herself ready to give up her blockade and un- 
restricted submarine warfare provided England abandons her crim- 
inal plan of blockade and starvation. 

With a strong jerk we m/ust again turn the wheel ha^kwa/rds at the 
peace conference. 

England has learned by experience where her illegal demeanor 
could lead to ; she has found her master in the German submarine. 

And now we are confronted to-day with a new and peculiar situa- 
tUm. Public opinion in Germany takes it for granted that, in case 
of defeat, England will be ready to abandon in the future the method 
of starvation, if she could thereby obtain the renunciation of the 
German method of blockade.^ But, thus we read further on, this is 
only "deceit and crafty calculation." To be sure, it is regretfully 
stated: "Up to the present time the German Government has not 
claimed a sovereign independent right to the proclamation of a closed 
sea that does not have to be first justified as a measure of defense and 
reprisals." But stress is laid upon the fact that the blocking of com- 
munication by means of the unrestricted use of the submarines has 
become " a legitimate weapon " in the present war. Were Germany 
to give up her unrestricted submarine warfare, she would never 

^ SiemenB, " Die Freiheit der Meere," 1917, pp. 63-66. Similarly Triepel, p. 88. 



58 FEBEDOM OF THS BtUL 

become free from the jurisdiction of English supremacy, and, fur- 
thermore, she could no longer fall back upon the abandoned weapon 
in case of necessity. For that reason it is stated further on : 

England's return to the Declaration of London or to similar 
covenants, if once agreed to by Germany, does not mean freedom 
of the seas for that country. On the contrary, by agreeing to 
such a return Germany places her approval upon an everlasting 
lack of freedom. * * * This freedom can not be obtained by 
means of paragraphs and agreements, but solely hj exercising 
freedom in the use of weapons. As far as Germany is concerned, 
freedom of the seas and freedom in the use of weapons are 
synonymous. 

I have already rejected considerations of this sort on previous 
occasions. The submarines are by no means a "forbidden war weapon. 
But a ruthless submarine warfare in conjunction with a blockading 
of the sea is contrary to law and permissible only from the point of 
view of retaliation. It consequently loses its justification with the 
disappearance of the reasons for retaliation. Of course, with the 
appearance of new conditions of peril, the road would become once 
more clear for retaliatory measures. 

• The blockading of the sea or the decreeing of war zones, with and 
without intensified submarine warfare, are neither justified by ex- 
isting laws nor can it be conceivable to grant them a legal status. 
Of course, if upon the disintegration of international law, an agree- 
ment concerning its reconstruction should prove a failure, then the 
whole problem is thrown upon the doctrine of usage among nations, 
and each State becomes free then to act according to its own deci- 
sions. This should be sufficient reasons for the Entente Powers not 
to bend the bow too much in the course of the negotiations; other- 
wise they are steering towards a hazardous situation. 

II. A distinction ought to be made in the problem of blockade. 

No objection can be raised to the so-called war blockade. It con- 
stitutes a supplement to siege, an accompanyiog phase of operations 
on land. When a sea fortress becomes invested from land the block- 
ade from the sea closes the ring of siege. In the main the blockade 
grew up from such circumstances chiefly as a weapon of naval war- 
fare. But the greediness of the belligerents increased, and alongside 
of the war blockade there came into existence the commercial 
blockade. 

1. A commercial blockade, however, is not a military operation 
directed against the fighting forces and should, therefore, cease to 
exist. It only tends to bring to a standstill the oversea trade within 
the blockaded zone by closing and prohibiting by means of a block- 
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I 
I 

ading squadron the access to neutral ships.^ A resulting phenomenon 
of such a strangulation is the exhaustion of the civilian population. 
But if this necessary accompanying phase looks suspicious, then 
we surely have a right to ask: By what right does the belligerent 
dare to forbid neutral ships the entrance into a foreign harbor? 
There is nothing strange in the fact that a merchant vessel should 
meet with a refusal on the actual battle field and likewise in front 
of a besieged sea fortress; in warfare on land, too, the interests of 
the passers-by must needs yield to the rights of the belligerents. But 
the entire activity of the belligerent during a commercial blockade 
consists merely in the fact that he plants himself before a seaport in 
order to say to an approaching neutral vessel : " You may neither 
enter nor depart from here." The core of the right of blockade is rot- 
ten; the right of blockade is a defiance of neutrality; it is the legal 
form for brutal acts of violation against the neutrals and their trade! 
The commercial blockade originated at a time when the principle of 
neutrality was not yet developed, and when a belligerent was the 
leviathan who swallowed evei*ything in sight. It is high time that 
the principle of neutrality should begin to assert its natural rights., 
The belligerent presses the neutral nations into his service by block- 
ing commercial intercourse, and he injures them by placing restric- 
tions upon their trade. The practice of confiscation lends emphasis 
to the application of blockade, and thus the right of capture at sea 
and the right of blockade pull on the same string; both constitute 
rights of capture. The belligerent lays his hands upon private prop- 
erty, in one case on the possessions of enemy subjects, in the other, 
even on the property of neutrals. It is the same spirit, only somewhat 
more brutal in the right of blockade, because it is directed even against 
neutral nations. For that reason whoever is in favor of the abolition 
of the right of capture at sea can no longer defend the right of 

blockade.^ 

Sir Ernst Satow, too, the English delegate to the Second Peace 
Conference at The Hague, admitted that logically the abolition of 
the right of capture at sea will have to end in the abolition of the 
right of blockade, hitherto opposed by England; it would be impos- 
sible to separate those two questions. For this reason the English 
delegate confined himself at that time to the statement that England 
intends to take up the question of the abolition of the right of capture 
at sea as soon as disarmament shall have been decided upon. At the 
same time he laid before the Conference on this occasion the English 



* Enemy vessels are subject to confiscation even without the Institution of blockade. 
The right of blockade would become of practical value to the enemy merchant ships only 
In case the right of capture at sea were abandoned. 

« See also Schramm, " Prisenr*'»ht," 1918, p. 119. 
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suggestion for the abolition of contraband/ which we shall take up 
later on. 

In contradistinction to America, where, at least during President 
Buchanan's administration in 1859, a strong movement set in in 
favor of the abolition of the right of blockade, on the grounds that 
with the abolition of the right of capture at sea the commercial 
blockade must also cease to exist — the American point of view has in 
the meanwhile undergone a change — ^England held from the very 
beginning the view that the right of blockade must be kept under all 
circumstances. The instructions of the English plenipotentiaries to 
the London Conference were to the same effect. Similarly, the secre- 
tary of state for foreign affairs. Sir Edward Grey, declared in Par- 
liament shortly before the outbreak of the war, on May 6, 1914, that 
while it was not in the interest of England " to appear as the chief 
obstacle to the abolition of the right of capture at sea, the retention 
of the practice of blockade constituted a conditio sine qua non to 
every discussion concerning a revision of the laws and customs on 
the sea." The blockade was always a special English form for taking 
sea prizes, which is easily understood in view of the many and good 
naval bases of support possessed by England. In this way the pre- 
sumption of the so-called paper or apparent blockade, which justly 
received the name of blocus anglais, planted itself like a stout snare 
around all private property on the sea. 

The absence of local restrictions in the English system of blockade, 
which finds expression particularly in the theory of an iminterrupted 
voyage, and, respectively, in the actually unrestricted sphere of activ- 
ity, as understood by the English,* completed the picture of English 
blockade despotism that failed to shrink even from blockading the 
neutral nations. 

The actual law was clearly described by Loreburn® before the 
world war when he exemplified the case of an English blockade of the 
German harbors in the North Sea, expressing in this connection the 
following view : 

In spite of the blockade, Antwerp, Rotterdam, and all the 
other neutral ports that are connected with Germany by means of 
railways could receive over-sea goods just the same and reex- 
port them into Germany. On the other hand, Germany could 
still continue to ship her exports via Antwerp and receive from 
neutral vessels her imported goods in Antwerp« 

He also took for an example the blockading of France in case of an 
Anglo-French war, again stating in this connection : 

Hence, no matter how powerful our navy may be, we can 
do nothing as long as we, do not blockade simultaneously Ant- 

» Protoc. Ill, 788, 852. 

* England had no regard for the right that was precipitated in Article 17 of the London 
Declaration of maritime laws and customs. 
'Translated into GeAnan by Niemeyer (Privateigentum im Seekrieg, 1914), p. 90. 
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werp, Lisbon, and Genoa, which, oi course, would be equivalent 
to a dedaration of war against Belgium, Portugal, and Italy.' 
We would even have to go further; with similar consequences 
we would have to blockade all ports of the mainland; we would 
have to declare war against the whole of Europe. This sup- 
position is absurd, but it* proves, nevertheless, that even if our 
blockade were absolutejy tight, all the goods needed by our 
enemy could certaiiüy be brought into a neutral port and trans- 
ported thence over the railroads to any other point of the 
mainland. 

What is defined here as an insipid supposition has become the sad 
truth in the world war. England has carried out her alleged block- 
ade in such a manner that it should have had the effect of a declara- 
tion of war against the neighbouring States, even of a war challenge 
to Europe. 

But the affected neutrals were satisfied with protests on paper, 
and, when Germany, suffering greatly from the English violations 
of law and from the patient toleration of the neutrals, took recourse to 
the principle of self-help and enacted reprisals from which the neu- 
trals, too, had to suffer, then America declared war, not, as one had a 
right to expect, against the English, but against the Germans, who 
were already hit hard by the brutal violations of law. 

England had little regard for any law whatever, but simply repre- 
sented the selfish point of view, without being in the least disturbed 
in it by America. " What does it avail us,'- thus declares the English 
note to America of July 23, 1915, "that we blockade the German 
ports, if Rotterdam, for example, is the nearest port of exportation 
for several German industrial centers?" But I maintain a question 
of right and not a question of utility is to be decided here. " Is it, 
perhaps, useful" to neutral Holland that her ports remain closed 
■contrary to law ? Must Holland yield to a violation of law because 
such a violation is useful to England ? Here we have the naked point 
of view of might which has been the characteristic trait of the En- 
glish policies since times immemorial, while at the same time the 
English Government announces publicly the watchword: "Subordi- 
nation of might to right," in order to confuse public opinicm. But 
America, which has always played before the whole world the role 
of the guardian of international law, has shown a s;urprisingly deep 
understanding for English arrogance. In its notes of March 5 and 
March 30, 1915, the Union Government has indeed left no doubts in 
the minds of the English that it does not consider tiie English closing 
of the sea a real blockade, but — ^thus it stated — under the methods 
of present-day warfare, particuladdy in view of the submarines and 
airships, it has become physically impossible to maintain a .tight 
blockade. However, the radius of action must be restricted, and 
neutral vessels must be permitted to pass through the blockading ring 
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at least to neutral ports. But even this remained a platonic demand. 
This self -same America, which failed to evince the least understand- 
ing of the peculiar position of the submarines, to which no objection 
can be made from the point of view of international law,^ and of 
Germany's attitude of retaliation, agrees in this case to the theory of 
adaptation to conditions, accepting thereby — though in a somewhat 
modified form — ^the English " blockade adapted to the conditions of 
modern war and commerce." For that reason I demand in the 
first place absolute abolition of the commercial blockade. 

II. But if this should not prove feasible, then the blockade of com- 
merce must at least be reduced again to the legal basis of the London 
Declaration of maritime laws. In accordance with this declaration 
the following minimum demands should be formulated : 

1. The blockade must be limited to enemy ports or to ports and 
coasts occupied by the enemy \^ neutral countries and harbors must 
not be drawn into the blockaded circle." 

This ought to apply " regardless of the interest which a belligerent 
may possibly have in it,* on account of the importance of this neutral 
port to the matter of provisioning the enemy.* 

2. The blockade must be conceived as nothing else but a " tem- 
porary military occupation of a sea territory " ® or as an " effective 
military siege." ^ From this follows the necessity for a strictly local 
application; the demand for effectiveness^ and the rejection of the 
theory of an uninterrupted (continuous) voyage.'* 

It is high time that the neutral nations obtained their rights. A 
neutral is not permitted to render military assistance to either side, 
and in return he ought not to be exposed to attack by either belligerent 
faction. It is quite conceivable how a neutral may have to yield to a 
blockading squadron that is engaged in a military operation. 

If the vessels of the neutrals throw themsielves between the 
combatants, as happens, indeed, when they attempt to run an 
effective blockade, then they have no right to complain, in case 
they Ijecome the victims of warfare. If one places his fingers 
between the door and the hinge, he will naturally have his fingers 
smashed. The neutrals can not expect that the combat shall be 
interrupted or restricted on their account.^^ 

1 See my essay, " Haager Friedenskonferenz," II, 576 fl. 
3 Declaration of London, Article 1. 
« Ibid., Article 18. 

* That is to say, in blockading of a neutral port. 
» " Interpretations " to Article 18. 

• Liepmann, " Die Freiheit der Meere," in Deutsche Juristenzeitung, 1917, Nos. 21-22, 
Sp. 925. 

T Niemeyer, " Prinzipien des Seekriegsrechtes," 1909, p. 24. 
^ Article 2 of the London Declaration of maritime laws and customs. 
» Ibid., Article 17. See Hansemann, " Die Lehre von der einheitlichen Reise im Rechte 
der Blockade und Kriegskonterbande," Dissertation of the Universlty of Würzburg, 1910. 
" Niemeyer, " Prinzipien des Seekriegsrechtes," 1909, p. 28. 
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Similarly, in warfare on land the non-participants have no claim 
to unmolested access to the field of operations; the same principle 
applies in our daily life and is taken for granted : If we do not wish 
to become involved in a brawl we had better keep away from a fight- 
ing crowd. 

But outside of the fighting arena freedom of movement exists and 
the interests of the neutral nations calls for consideration. 

If during a war between Russia and Japan Norwegian ships 
may be seized because they have received orders to sail for certain 
East Asiatic ports which were proclaimed to be in a state of 
blockade at the time of their departure, then this constitutes 
interference with neutral trade, which is just as unendurable as 
it is useless.^ 

Niemeyer is right : The theory of a continuous voyage is " a bluff 
for the purpose of covering up one's own weakness through an arti- 
ficially created fear among the neutral nations." ^ 

Nevertheless one can snap his fingers at the demands for effective- 
ness, even in view of the extraordinary elasticity of the sphere of 
activity that is ao greatly favored in England.^ The official elucida- 
tions endeavoured to supply the definiteness that is lacking in Arti- 
cle 17 of the London Declaration of the laws and customs in mari- 
time war, in the spirit of the French interpretations, which were 
declared to be " the best commentary." But in the last analysis we 
have here only "a beautifully styled phrase,"* which contributes 
very little to a better understanding and which offers but a weak 
protection against English abuses. 

^ Niemeyer, op. cit., p. 26. He is also right in stating further on : " On the other hand, 
only such a belligerent takes no interest whatever in the theory of a continuous voyage, 
who does not intend or who is not in a position to take seriously the principle of an 
effective blockade. For, whoever has proclaimed a real blockading ring, is absolutely 
certain that no neutral ship will be able to spoil his plan. Why should those warships 
waste their time in searching neutral vessels for passports so far away from the line of 
blockade? Such a. procedure is a pure waste of energy and provokes neutral opinion." 

*0p. cit., p. 26. 

'Article 17 of the London Declaration of the laws and customs in maritime war. 

* Loreburn-Niemeyer, p. 84. 



CHAPTER III. 

THE RIGHT OF CONTRABAND. 



Section I. — The One-sided Point of View. 
§ 7. THE EXAGGERATION OF THE RIGHT OF CONTRABAND. 

I. The freedom of the sea or the over-sea trade of the neutral 
nations is threatened more by the right of contraband than by that 
of blockade. 

The right of contraband, too, found its previous covenanted regu- 
lation in the London Declaration of 1909 of the laws and customs in 
maritime war. The introductory section reads as follows : 

The signatory powers are united in the declaration that the 
regulations contained in the succeeding chapters agree essen- 
tially with the universally recognized principles of international 
law. 

The official interpretations emphasize the fact that the conference 
had for its object above all "to determine, define clearly, and to 
supplement, as far as necessary, the principles which could be re- 
garded as laws established by usage." The accurateness of this 
conception may be a debatable question. 

How seriously the German Government took the London resolu- 
tions and how disinterestedly it set to work is proven above all by 
the fact that, immediately upon the adjournment of the London 
Conference, it enacted an "ordinance concerning sea prizes," into 
which were embodied all the London conventions in full, and the 
provisions concerning contraband taken over literally. This ordi- 
nance received the imperial sanction as early as September 30, 
1909 — that is to say, fully two years before the London Declaration 
of maritime laws came up for discussion in the English House of 
Lords. Furthermore, in spite of the unfavorable attitude of the 
English House of Lords, but in expectation of a more welcome re- 
ception at the hands of the enemy Governments, it was proclaimed 
immediately after the outbreak of the war, on August 3, 1914, in the 
Eeichsgesetzblatt, page 275. 

This law regarding sea prizes was to be in force in every war, ac- 
cording to the German point of view, as is proven by the mere date 

92437—19 5 65 
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of its promulgation ; hence, no intention was lurking in the German 
minds to keep a back door open against the English. The London 
Declaration, as demanded in the concluding chapter, was to form " an 
indivisible unit," and, for that reason, the German ordinance con- 
cerning sea prizes refrained from making any changes, merely con- 
fining itself to interpretations and explanations. 

IT. The attitude of the Entente Powers, on the other hand, was 
entirely different. 

Whereas the German Government, upon the outbreak of the war^ 
agreed at once and unconditionally to the American proposal to use 
as a basis the London Declaration of the laws and customs of mari- 
time war, and while the French and Russian Cabinets also let it be 
known m London that it was desired to act as far as possible in 
accordance with the London Declaration, the English Government 
could not refrain from proclaiming the acceptance and validation 
of those laws and customs only conditionally, depending upon the 
enactment of certain additions and changes that were enumerated in 
detail, and thereby determined in an authoritative manner also the 
policies of its Allies. And these additions and changes multiplied 
within a short time to such an extent, that eventually the whole 
London Declaration was turned upside down, with the result that 
the Declaration of Paris, too, lost its validity. Finally, it was not 
even considered necessary any longer to "save the appearances," 
and on July 7, 1916, England served formal notice of her renuncia- 
tion of the Declaration of London. In this the English Govern- 
ment followed the advice of Lord Portsmouth, who, in December, 
1915, declared in the English House of Lords : 

We must rid ourselves of the whole trash of the London 
Declaration, of the Hague Conventions, and of all legal fine 
points, and instead give precedence solely to the interests of 
England and of her Allies. 

The attempt to starve out enemy nations under the cloak of the 
right of contraband is an English criminal specialty, and did not 
make its appearance for the first time in the present world war.^ 

Of course, such a design can not be carried out by means of the 
right of contraband alone. The right of contraband must be first 
thoroughly twisted and brought to a high-water mark of effectiveness 
through other violations of law. And this was by no means difficult 
for England. 

From the very beginning England based her plans of operation 

upon the policy of starving out Germany, and hence, upon a criminal- 

, — ^ . ... . 

^ It can be seen after reading Lorebum's essay that England tried to apply this method 
In former days also to France. For thus he states on p. 106 : "A long time ago Great 
Britain announced her intention of confiscating as contraband all foodstuffs consigned 
to any French port, on the grounds that there is a prospect of subduing France by means 
of starvation." 
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act; The Anglo-American conception of war^ which caused a divi- 
sion of opinion already during the work on Article 23h wipes out the 
distinction between fighting forces and peaceful population, treats 
even the latter as an enemy, and threatens it with war and destruc- 
tion. Consequently, the restrictions imposed upon the right of con- 
traband were brutally swept aside, the free list was shortened until 
it disappeared entirely, the all-important distinction between abso- 
lute knd conditional contraband was done away with. Everything 
going to Germany or exported from there, even the German bunker 
coal with which a neutral vessel keeps its boilers going, is liable to 
confiscation. Every neutral ship is forced to run into an English 
port, where it is subjected to a search; and this search is being aided 
by an unheard-of system of espionage practiced by England in all 
parts of the world. Not only is all over-sea trade with Germany 
rendered impossible, but also all supplies going to neutral States are 
supervised, and a system of rationing is enforced that constitutes a 
most serious menace to the very existence of the neutral countries. 
AU neutral countries are placed under English control; and the 
supervising agencies established in every port of the neutral States 
exercise with severity the duties of their cruel office. Complete para- 
lyzation of neutral commerce and loss of neutral self-determination^ 
oppression, and compulsory servitude are the results of the English 
contraband policy. Moreover, for the purpose of removing their own 
shortage of tonnage space, the Entente Powers are detaining neutral 
vessels, they intercept neutral ships on the high sea, subject them to 
a change of flags, and compel them to sacrifice themselves to sub- 
marines,' extort delivery contracts, and enforce voyages under un- 
heard-of conditions. Never before has the world witnessed such an 
abuse of the neutral nations. 

But let us overlook the brutalities against Germany and let us 
consider for a moment the interference with the export of neutral 
States. In his book, " The Principles of the Law of Maritime War- 
fare" (Prinzipien des Seekriegsrechts) ,^ which appeared in 1909, 
Niemeyer considered it doubtful in the highest degree whether large 
countries with a considerable export in corn, as, for example, the 
united States of America, would ever permit that its peaceful trade 
should be destroyed on account of the conception of contraband. 

Whoever intends to treat the American com export into 
England according to the conception of contraband would un- 
doubtedly have to be sure first of American compliance, which 
would not only mean a political shifting of a most serious char- 

^ Compare particularly Mendelssohn Bartholdy, " Der Kriegsbegriff des englischen 
Hechts," 1915, and also "Der Gegensatz zwischen der deutschen und englischen KriegR- 
rechtsauffassung und seine künftige Überwindung im Völkerrecht " (address delivered on 
October 7, 1917, at the meeting of the German Society of International Law (Deutsche 
Gesellschaft .des Völkerrechts), held In Heidelberg). 

»See p. 51. 
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acter, but which could be imagined only in the sense of a direct 
participation in the war on the part of America. To prohibit 
against America's will, the American com export to England 
would mean war against America. And a similar condition 
would arise in the case of every neutral State unless that State 
should happen to be so weak as to feel compelled to yield to any 
act of injustice. 

And yet America's export during the world war was hit hard by 
the contraband proclamations; England prohibited the exportation, 
of American goods to Germany. And America did declare war, 
but not against England, which decreed the laws of contraband, but 
jigainst Germany, which, through her measure of retaliation, tried 
to force the violator and ene^iy of commerce back into the path of 
law and justice. Such is American logic ! 

The English application of the right of contraband with all its 
consequences constitutes the saddest chapter in the world war. It 
resulted, in the first place, in the enslaving of the seas. The English 
sea tyranny weighs heavily on the neutral States ; their independence 
has been destroyed, the freedom of the sea is no longer merely re- 
stricted, but has become a dead letter. The fact that Germany 
through her submarine warfare was in a position to retaliate for the 
English violations that cry to heaven for revenge, has added un- 
fortunately new sufferings to the neutral States. Germany has 
repeatedly declared herself ready to discontinue her retaliatory 
measures if England would again follow the path of law ; but all in 
vain. And now England, faithfully echoed by the Entente Powers, 
fills the world with the cry against German " barbarism." The Eng- 
lishman, after the manner of the Pharisee, sees only the splinter 
in somebody else's eye, but not the beam in Ids own eye. The English 
Government, after having taken away the character of feasibility 
from the convei;ition in regard to the holding up merchant ships on 
account of the universal practice of arming its merchant vessels, is 
apparently shocked at the torpedoing without warning of ships that 
persist in traversing a designated zone of danger in spite of a general 
warning not to do so. But when the old men, women, and children 
of a whole nation die slowly under the tortures of insufficient nutri- 
ment without the privilege of choice, when particularly the entire 
future of a nation is dealt a mortal blow at its very roots, then the 
moral feelings of the Entente and especially of the American en- 
thusiasts of humanity are not sufficiently deep to appreciate this 
calm martyrdom. Instead of exercising strong pressure upon Eng- 
land to compel her to abandon this illegal and immoral plan of 
starvation, whereby the unrestricted submarine warfare would have 
ceased automatically, the President of the American Union, still 
" neutral " at that time, who flooded the world with didactic apoph- 
thegms, but who at the same time remained the tool of the contract- 
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hungry American moguls of finance, constantly worrying over their 
pay, was merely interested — to use an expression of the American 
Henderson — in watching America grow fat serenely on this blood 
money. And now comes Wilson, who constantly talked of peace 
only, but at the same time kept war in the folds of his toga, until 
finally he pitched into it head over heels, and declares that no peace 
will be concluded unless Germany, against whom hell has united into 
a conspiracy, shows repentance on account o£ her defense and is ready 
for atonement. An(J pending the arrival of such a time, this peculiar 
man who was reelected President only because of his pacifism, tries 
to imitate the famous English example in forcing the neutral i^ations 
of the entire world into the war or in protecting them to death with 
the whip of starvation. The Entente Powers, on their part, by a 
shameless twisting of the most obvious facts, seek to impute to the 
German Empire their own lust for conquest that is being constantly 
exposed, and to cover up their unprecedented acts of violence with a 
nauseating torrent of phrases about justice and liberty. 

In their systematic campaign of lying the Entente Powers have 
set up a powerful wall of beautiful phrases in support of their im- 
perialistic policies; but the time will come yet when history will 
tear a hole in this wall, through which mankind will perceive with 
horror how treacherously it had been swindled. 

§ 8. THE NEUTRAL POINT OF VIEW. 

The present application of the right of contraband simply makes 
the neutral nations outlaws on the sea. It is perfectly clear that these 
conditions are intolerable and that they can never be perpetuated 
legally. Even England would strike up a scornful laughter, as a 
neutral, were some belligerent to attempt later on to pay her in the 
same coin which the English Government put into an enforced circu- 
lation during the world war. 

As a first step the complete abolition of the institution of contra- 
band will have to be considered. 

I. As a matter of fact, attempts of this kind have been made by 
several States even before the world war. 

On July 28, 1856, the United States in a note of Secretary of State 
Marcy proposed, in addition to the abolition of the right of capture 
at sea, also a prohibition of contraband, to be sure, with a retention 
of the right of blockade. We know, however, that in reality nothing 
will be gained as long as the " unholy triunity " as much as even em- 
phasizes her character of unity. For, in that case the former diflfer- 
entiating spirit of prizage will simply reveal itself under one single 
name. Moreover, America has changed once more her previous atti- 
tude. 
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However, the greatest surprise was created when England herself — 
in accordance with a previous proposal of Lorimer — ^stepped forth at 
the Second Hague Peace Conference during the first session of the 
IV Commission, on January 24, 1907, with a suggestion for the repeal 
of the right of contraband.^ In support of its adoption, Lord Eeay 
argued that this proposal, if accepted, would do away with the bur- 
densome right of search which, under the new conditions, would 
change into the right of merely establishing the neutral character 
of a merchant vessel.^ 

But at a vote taken in the IV Commission, on July 31, 1907, the 
following countries voted against the English proposal: Germany, 
France, Russia, the United States of America, and Montenegro; 
Spain, Japan, Eoumania, Panama, and Turkey refrained from vot- 
ing.3 

In view of this result the question was not pursued, any further. 

The experts did not permit themselves to be browbeaten; they 
knew that England would fare splendidly with the " adapted "' rights 
of capture at sea and of blockade. England, however, was not to be 
discouraged so easily ; she held a " surrogate " in reserve and en- 
deavored to introduce the " auxiliary vessel " idea in place of contra- 
band. Thus, during the discussion concerning the transformation 
of merchant ships into vessels of war, the English delegation pro- 
posed * that two kinds of war vessels be henceforth distinguished — 
fighting ships and auxiliary vessels. 

According to this proposal such " enemy as well as Theutral mer- 
chant vessel " was to be regarded as an auxiliary ship, 

that is used in the transportation of seamen, war materials, 
fuel, foodstuffs, water, or war supplies of any other kind, or that 
is intended as a workshop vessel or for the transmission as 
well as for the collection of intelligence, in so far as it is com- 
pelled to obey the sailing orders given to it directly or indirectly 
by the war fleet. Similarly each vessel serving as a transport 
of troops shall come under this definition. 

All vessels of this type are simply to be considered vessels of war 
" as giving hostile aid to the enemy " (com me pretant une assistance 
hostile ä I'ennemi).* 

England desired in the first place to strike at the vitality of that 
fleet which, having no bases of support of its own, is compelled to 

^The proposal read as follows (JII, 742, 1156) : 

" In order to avoid the dtfflciiities that grow out of war for the commerce of the 
neutral nations the Government of His Majesty the King of England is ready to renounce 
the principle of contraband in war with those powers who will conclude an agreement 
to this effect. The right of search will be exercised, with the sole object in view of 
establishing the neutral ownership of a merchant vessel." 

2 III, 742. 

* Protoc. Ill, 881. Concierning the discussion see Schramm, " Prisenrecht," p. 209 ff. 

*The proposal is reprinted in Protoc. Ill, 1135. 

»Lord Reay, Protoc. Ill, pp. 848 (862-864). 
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rely upon importation and convoys. All supply vessels were simply 
to be treated as warships and to fall prey to the hostile fleet without 
a prize-court procedure.^ By driving all supply vessels out of exist- 
ence new difficulties would have been placed in the way of the trans- 
formation of merchant vessels on the high sea. 

England, apparently, was not interested in the question of access 
to enemy ports. However, she would have certainly held up the 
neutral vessels in order to assure herself and to be able to claim that 
their cargo was intended to supply the needs of the enemy fleet. 
But above all, the English fleet would have throttled later on the 
enemy country by a strict application of the rights of capture at sea 
and of blockade; and all this would have been accomplished after 
the formal repeal of the right of contraband. 

At the special meeting of the executive committee which was charged 
with the duty of defining clearly the new conception of auxiliary 
war vessels, it was distinctly recognized that it merely signified the 
reappearance of the principle of contraband in a different form, 
acceptable particularly to England ;2 hence the English plan fell 
through.* The English delegation withdrew the proposal, giving 
the remarkable explanation that it was premature and, inasmuch as 
the question was not included in the program of the Conference, it 
would have to be presented before a future conference.* However, 
all that seemed useful in this proposal, as far as it related to neutral 
vessels, was embodied later on in the Declaration of London, in the 
third chapter, "Unneutral assistance," in Articles 45-47. And the 
right of contraband itself was retained by the Declaration of London 
and even underwent a thorough elaboration (Articles 22-44). 

II. More recently German representatives of the science of inter- 
national law, following the example of Cocceji,** have also demanded 
the complete repeal of the right of contraband. This was particu- 
larly demanded by Liepmann,^ who represents the view that the 
differentiation between absolute and conditional contraband is no 
longer consistent with the realities of modern warfare and life. He 
states that it is particularly no longer practicable to distinguish, in 

^Thls was particularly pointed out by the American delegate, Porter (III, 849). 

»The report of the commission (III, 863) emphasizes: "The hostile character recog- 
nized in vessels carrying munitions, fuel, foodstuffs, etc., it is necessary to point out, 
would mean nothing else but the sanctioning of the idea of contraband, and this would 
be In direct contradiction to the proposal made by Great Britain to abolish this principle 
entirely." (Le caractfere hostile reconnu aux navlres transporteurs de munitions, com- 
bustibles, yivres, etc., a-t-on fait remarquer, ne serait autre chose que la consecration de 
la notion de contrebande — ce qui paralt en contradiction avec la proposition, faite d'autre 
part par la Grande Bret&gne, d'abolir cette notion.) 

'For a report of the discussions see Schramm, "Das Prisenrecht," p. 256 ft. 

*Protoc. Ill, 917 (Lord Reay). 

^"Elementa iustitiae naturalis et romanae " (Elements of Natural and Roman Law), 
1740. 

• " Die Freiheit der Meere " in Deutsche Juristenzeitung, 1917, Nos. 21-22, Sp. 926. 
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these times of the strictest application of the principle of universal 
military service and especially of the law of auxiliary service, 
whether the foodstuffs are intended for the army or for the peaceful 
population. 

As a matter of fact, the world war has shown that commercial 
warfare without hastening in the least the end of the combat eventu- 
ally destroys also the trade and economic conditions of its origi- 
nator and imder all circumstances shoves into the background the 
interests of neutral States in a most irresponsible manner. 

The destruction of private property on the sea and in the 
colonies, the liquidation and destruction of prosperous enter- 
prizes, the annihilation of the fruits of endeavour of whole ger.- 
erations, in short, every measure of economic warfare, show their 
consequences for a long time after the war. And in view of the 
indissolvable, universal economic relations between the civilized 
States, in view of the community of interests that exists, among 
the nations of Europe and their fight against Asiatic and Ameri- 
can competitors of the future, the present senseless destruction of 
economic values must also affect those who have wrought it. 
Hence, in the last analysis the fight for the, freedom of the seas 
demanding a future abolition of the rights of capture at sea and 
of contraband means also the protection granted to Europe for 
values, for the loss of which we ourselves can never be reim- 
bursed.^ 

Even before the world war Niemeyer directed his sharpest legal 
attacks against the right of contraband and declared that the right 
of contraband is incompatible with the principle of neutrality. In 
his opinion the right of contraband constitutes, just like the theory 
of a continuous voyage in the right of blockade, an invalidation of 
the principle of effectiveness, which is demanded of the right of 
blockade.. For that reason he maintains : 

The acceptance of the right of contraband of war means: 
You are unrestricted in the definition of war contraband. Con- 
sequently, through a proper handling of the meaning of war 
contraband, you may evade the demands imposed upon blockade. 
By overstretching the right of contraband you may achieve ap- 
proximately the results of an effective blockade that would 
otherwise be either impossible for you or else highly incon- 
venient. And by exercising as much as possible the right of 
contraband you may even surpass, under certain conditions, 
the imperfect, because locally restricted, effect of an efficient 
blockade.' 

As a matter of fact, England, unable to blockade Germany effec- 
tively in the world war, attempted to tie up our arteries of life by 
declaring foodstuffs absolute contraband. Thereupon the United 

^Liepmann, op. cit. 

«"Prinzipien des Seekriegsrecbts," 1909, p. 28. 
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States, frightened by the threatening danger of confiscation, sus- 
pended all exports to Germany. Niemeyer is right in asserting : 

The right of war contraband (with or without the theory of 
continuous voyage) is on the same line as the principle of a con- 
tinuous voyage in the right of blockade. The effect of both insti- 
tutions lies mainly in their deterring power. By means of a man- 
datory law, one may even say by means of a legal trick, it is at- 
tempted to prevent with a partial success that which can not be 
prevented or is a great deal more difficult to prevent by means of 
an effective application of military weapons. The belligerents 
call upon the lawyers to aid them, so that these may add k) their 
power by using professional mysterious remedies, and in this 
respect the magic formulas ' continuous voyage ' and ' war con- 
traband ' have proven themselves highly useful.^ 

It is admitted that a neutral vessel which sails into the firing zone 
of the combatants must suffer the consequences. But, as is stated ad- 
mirably by Niemeyer, " the confiscation of neutral property outside 
of the field of combat is an entirely different matter. This, according 
to the natural, nonlegal point of view, constitutes purely and simply 
an act of hostility against the neutral nations." 

I, too, must ask : How does it happen that international law com- 
pels the neutral nations to pay the costs of the belligerents? 

The whole idea can be explained historically only. It is a 
reminiscence of those days when the conception of neutrals in 
war {' medii in bello ') had not yet been found. It rests upon 
the supposition that the neutrals must agree to everything that 
happens to suit the belligerent. But this is contrary to the lead- 
ing thought of the principle of neutrality which is based upon 
the idea that the belligerents are supposed to carry on the com- 
bat only among themselves and to respect the neutrals.^ 

This applies also to war materials, hence to objects of absolute 
contraband. Niemeyer claims that the large wharves, the arms and 
munition factories, the numerous industrial and commercial enter- 
prises that are dependent entirely or mostly upon the demand for 
war materials, would be outright deprived of their means of liveli- 
hood, were they not permitted to supply the belligerents. 

No one can fail to recognize the weight of the arguments that 
have been put forth here. With the complete abolition of the right 
of capture at sea, the contracting business in war would also lose 
its unneutral tang which in the practice of contraband must be 
more or less accepted, and which can assert itself to an intolerable 
degree. For that reason I, too, should like to advocate in the first 
place the complete abolition of the right of contraband. The neu- 
tral nations would again enjoy their full liberty and would be 
compelled no longer to contribute to the costs of warfare. Further- 

1 Ibid. 

«Op. clt, p. 29 "f. 
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more, entanglements would be almost precluded under such condi- 
tions of freedom ; the sea would become free in reality. 

But is our present generation ripe for such a degree of freedom? 
Considered from the point of view of the belligerent, too much, per- 
haps, would be expected of him, were he asked to look suddenly 
with complaisance upon a clearly evident aiding of the enemy by 
means of shipments of war materials. 

At any rate it would seem advisable to provide also a minimum 
program and to hold in readiness a proposal for a compromise. 

Triepel is, perhaps, right when he says: "As matters stand now, 
there is not the least prospect in sight that the right of contraband 
may disappear completely, now or later, from the laws of warfare. 
No belligerent will allow himself to be deprived of the right not to 
interfere as much as possible with the transmission to his opponent 
of at least war materials, hence of so-called absolute contraband 
wares." 

If this idea is permitted to have its effect, then a conciliatory 
solution will be aimed at which would take into consideration the 
difference between absolute and conditional contraband, but in such 
a manner that the interests of the belligerents and of the neutrals 
would appear evenly balanced. 

Individual states, in their preparatory memoranda to the London 
Conference, have already sacrificed the right of conditional contra- 
band.i But no one was willing to give up the principle of absolute 
contraband. This will have to serve as a basis for the compromise 
program which, unlike the maximum program, does not do away 
with the whole idea of contraband, but merely aims at improvements 
within the right of contraband. 

Section II. — An Adjustment of Interests. 
§ 9. THE LEADING PRINCIPLE. 



Earl Loreburn, to whom it was my privilege to refer several times, 
has also worked out the problem of an adjustment of interests.^ 

After bringing to light the weak points of the right of contraband, 
and after describing the unsuccessful efforts made by England in 
behalf of its abolition, he turns to the problem of reform. He 
begins by referring to a statement made by one of the American 
delegates to the Second Peace Conference at The Hague, to the effect 
that, while America voted, indeed, against the abolition of the right 
of contraband, she was not opposed to restricting this right only to 

^France and Italy have no longer mentioned conditional contraband in their memo- 
randa; Austria, Spain, and Holland have explicitly rejected it. Compare Schramm, 
" Prisenrecht," p. 226. 

2 pp. 102-129. 
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objects of absolute contraband, as was already advocated in the 
first declaration of armed neutrality (1780).^ Loreburn emphasizes: 

This in itself would already constitute a tremendous step 
forward, not so drastic and complete as the British proposal, 
but nevertheless a step of decisive importance for all commercial 
interests of the world, since materials that are used exclusively 
in warfare form but a very small part of the wares that are 
transported across the sea. The usual oversea trade would then 
remain free from all molestations.^ 

The sensible basis for the interdiction of contraband, so he de- 
clares further on, is always taken from the principle of absolute 
contraband; and other, by no means logical, nay, even absurd, defini- 
tions revealed in a like manner the intentions of the various States 
to hold on to the principle of the right of contraband, in so far only 
as it involves articles that are used exclusively in warfare.^ Then 
he goes on : 

Our delegates were correct in maintaining that the right of 
contraband constitutes an interference with neutral commerce 
which stands in no relation whatsoever to the interests of the 
belligerents. However, it may be that the unfavorable attitude 
of the leading powers who opposed us during both conferences 
can not be overcome entirely. In that case an eflfort in the direc- 
tion of the American proposal might have, perhaps, been success- 
ful, in spite of the fact that thus far it was defeated out- 
right. * * * In accordance with this proposal all materials 
used in warfare only would have remained liable to confiscation, 
whereas all articles that are used for peaceful purposes also 
would have been protected. To be sure, abolition alone would 
not have removed all difficulties, but it would have at least 
reduced greatly the number of controversies. Furthermore, it 
would have taken into consideration the previously described 
feeling of resentment toward a trade which in difficult times of 
war embitters the combatants in the highest degree. For that 
reason we ought to receive it with open arms.* 

But Loreburn goes even a step further. Inasmuch as up to the 
present time there exists a rule forbidding the departure from a 
port of embarkation of armed ships, he also favors the enactment 
of a law against the exportation of all articles that constitute abso- 
lute contraband.*^ Of course, thus he states, it would have to be made 
perfectly clear that no State is to be held responsible for exportations 
that take place in good faith and with appropriate caution. How- 
ever, Loreburn is exceedingly cautious in this respect, and is of the 
opinion " that this subject needs careful deliberation^" 

*p. 119. «p. n9f. «p. 124. *p. 128 f. »p. 127f. 
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But in case it should prove impossible to obtain even the abolition 
of conditional contraband, Lorebum proposes " as a last resort ^ to 
keep at least foodstuffs on the free list and, if no other way can be 
found, to substitute the principle of deprivation in place of that of 
seizure.^ For, thus he declares, " when a belligerent is compelled to 
pay for whatever he takes he will take no more than is absolutely 
necessary." 

So much for Loreburn's plan of deprivation, which had been pro- 
posed long ago by others, too. Thus the Prusso- American agree- 
ment of 1828 replaced the practice of seizure with that of expropri- 
ation. But I consider this method as of little practical significance 
here as in the right of capture at sea. It would only mean a hood- 
winked abolition of the right of contraband. If the Governments 
are once for all really opposed to the abolition of this practice, then 
it does not matter at all in what form the abolition is proposed. But 
if the retention of some right of contraband is still considered neces- 
sary, then new and additional definitions will not be able to render 
it void again. Niemeyer states : " The right to indemnities would 
weaken its deterring effect, and is for that reason contrary to the 
conception of the rights of war contraband and of blockade." ^ 

I accept, however, Loreburn's other suggestions. Besides — and 
this holds good also for all other previously discussed parts — I had 
formulated my own conclusions independently of Loreburn. I find 
that I shall have to make a confession. To my regret, his important 
essay came into my hands as late as November, 1917, after my own 
pamphlet had been completed. However, I considered it desirable 
to let Lorebum speak in his own words as much as possible. This 
could be done by simply inserting all required passages; my own 
arguments could stay unchanged. Even the plan for an adjustment 
that is discussed in the succeeding pages was worked out in the 9ame 
manner, and not the slightest additional changes were made. 

§ 10. ABSOLUTE CONTRABAND. 

A formal contraband law exists only since the development of the 
principle of neutrality. The shipment of contraband goods, even if, 
like any other trade, it is of personal advantage to the merchant only, 
may nevertheless, and depending upon the nature of the goods, 
assume the function of war assistance, in which case it has the 
effect of taking part in the hostilities, and for that reason the offended 
party combats it with measures of her own. To be sure, the contro- 

ip. 128 f. 

a Niemeyer, " Prinzipien des Seebeuterechts," p. 22 f. Just the same Niemeyer arrives 
at the conclusion (p. 30) that it would be well " to simply reject the right of war contra- 
band and to grant to the belligerents nothing but the right of expropriation." 
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versy is still raging around the question whether the right of 
contraband is a part of the principle of neutrality.^ 

I. It is true that, according to existing laws, a neutral Government 
does not commit a violation of the laws of neutrality by tolerating 
the shipment of contraband goods by its citizens. Consequently, as 
far as this is concerned, the right of contraband does not constitute 
a law of neutrality. Put the belligerent faction which is adversely 
aflfected by the shipment may confiscate the contraband cargo, includ- 
ing all the merchandise belonging to the owner of the contraband,* 
and in proportion to the bulk of contraband goods, even the vessel 
itself.* Such " shipments " by neutral individuals are by no means 
criminal acts. Furthermore, they are not regarded "as acts in favor of 
one belligerent according to Article 17b " ; * hence they are not placed 
in the same category with a voluntary act of war service. Neverthe- 
less they are felt to constitute a sort of injurious partiality which 
may be met by the affected belligerent with confiscation — that is to 
say, with measures of reprisal or self-defense — without making him- 
self in the least liable to an otherwise customary intervention on the 
part of the Government. 

In these respects the law of contraband is a peculiar phase of the 
right of neutrality. Prevailing opinion holds, indeed, to 'the view 
that the shipper of contraband goods does not intend to injure the 
opposing side but merely desires to transact business; that the ship- 
ment of contraband is merely a business risk, a commercial transac- 
tion which is exposed to the danger of confiscation. Nevertheless 
contraband is liable to confiscation only because the opponent con- 
siders himself injured through the shipment. And each one-sided 
injury or partiality, is contrary to the laws of neutrality : for, accord- 
ing to the idea of contraband, not the intention of the shipper is 
taken into consideration but the effect of the shipment. 

The prevailing view that, without exception, only Governments 
can have international relations and can violate international law, 
is not tenable.^ There exist, as we have seen from the convention 
concerning the rights and duties of neutral States and individuals 
in land warfare, not only neutral States but also neutral indi- 
viduals. And that the latter, too, can commit a breach of interna- 
tional law which may call for international vengeance, is expressed 
in Article 9 of the agreement concerning the treatment of wounded in 

* See Schramm, " Prisenrecht," 1913, p. 204 flf. 

' This is the English point of view of *' contagion or infection of contraband." 
" Declaration of London, Articles 39-42. 

* Convention concerning .the rights and duties of neutral States and individuals in 
land warfare. Article 18. 

^ Compare Rehm, ** Untertanen als Subjekte völkerrechtlicher Pflichten '* in Zeitschrift 
für Völkerrecht und Bundesstaatsrecht, 1907, I. 53 f. 
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maritime warfare as well as in the superscriptiou " hostile assistance " 
(assistance hostile) that is given to Articles 45-48 of the London 
Declaration of the laws and customs of maritime war.^ But if the so- 
called analagous contraband constitutes a form of aid that is con- 
trary to the spirit of neutrality, then how much more does this ap- 
ply to actual contraband? On the other hand, the (not ratified) 
Hague agreement concerning war prizes gave to the interested 
parties, in cases of an illegal seizure of vessel and cargo, an inde- 
pendent right of complaint before an international prize court, in 
order to enable them to press effectively their international claims 
for indemnification,^ thus recognizing them in this respect as indi- 
viduals before international law. 

Thus the fact remains: By shipping contraband goods to the 
enemy a subject of a neutral country becomes guilty of a breach of 
neutrality which is punished with confiscation and against which 
there exists no international protection by means of intervention. 

The Dutch declaration of neutrality of August 27, 1914, lends ex- 
pression to this state of affairs by proclaiming the principle that 
those who transport war contraband for the belligerents " will have 
to suffer all consequences arising from it, without being able to claim 
in this regard any protection whatsoever or intervention on the part 
of the Dutch Government." * 

II. It is clear that, according to the idea of contraband, goods 
whose use for war purposes is firmly established — in other words^ 
goods constituting so-called absolute contraband — are subject to con- 
fiscation. However, I go even further and am of the opinion that it 
is not enough to guarantee to the enemy in such cases the right of 
confiscation, authorizing him thereby to resort to measures of self- 
defense and, as a consequence, to engage in chasing after contraband^ 
which phase of the war is, moreover, bound to be accompanied by 
the most unpleasant consequences for the legitimate sea commerce. 
But, inasmuch as such shipments are felt to be a breach of neutrality, 
international law ought to impose directly upon the neutral Govern- 
ments the obligation to prevent the shipment of such contraband 
goods. And in case a Government tolerates the exportation of abso- 
lute contraband from its sphere of sovereignty, then it alone should 
be held responsible for such a breach of neutrality. The place of 
facultative public prohibition of exports should be taken by an obli- 
gatory international law against shipment. This would be my first 
suggestion, and it brings us to a fundamental question of the law of 

* The " Interpretations," too, establish the fact that a merchant ship ** violates the laws 
of neutrality and gives aid to the enemy through the shipmedt of contraband and infrac- 
tion of the right of blockade." 

»Article 4, §S 2, 8; Article 5. See also my essay, "Die Klagen von Privatpersonen 
gegen auswärtige Staaten," 1914, p. 41. 

»Article 18, III. 
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neutrality into which the right of contraband would have to be incor- 
porated more firmly. According to Article 6 of the Hague Conven- 
tion defining the rights and duties of neutral States in maritime war, 
a neutral power itself is not permitted, indeed, to give up or deliver 
war vessels, munitions, or any other war materials, not even indi^- 
rectly; but under Article 7 and in agreement with the Hague Con- 
vention, concerning the rights and duties of neutral States and indi- 
viduals in land warfare, a neutral Government is not obliged to p're- 
vent the exportation or passage of arms and, in general, of all such 
materials as can be of service to an army or navy ; it is, therefore, not 
charged with the duty of opposing also the private shipments of its 
citizens. Of course, it may, according to the State laws, proclaim an 
embargo against exportation and through passage ; but international 
law does not compel it to do so. 

On the basis of this practice, the American Union had the freedom 
of choice at the outbreak of the war. On account of the conditions 
arising out of the world war, America became the only potential 
purveyor of arms. In the hands of America lay the choice of a 
speedy peace. We know how President Wilson, whose mouth was 
full of phrases about peace, decided. In accordance with his choice 
and on account of the general war situation, these shipments could be 
made to the Western Powers only. And pretty soon this business 
grew into a real war aid, especially after the whole economic life of 
America had become militarized in favor of the Entente and the 
country dotted with munition factories, with English officers regulat- 
ing the output. I shall not dwell any longer on a description of 
American " neutrality "; I have settled accounts with this question on 
other occasions.^ The sharp distinction between Government and 
private shipments attempted in Articles 6 and 7 is illogical. It is 
equally detrimental to a belligerent whether war materials are being 
shipped to his enemy from Government or private munition plants of 
a neutral country. And as long as the neutral Governments make the 
commercial enterprises of their citizens in times of peace their own 
affairs, protecting them by means of intervention, then they ought 
to have in war times the same responsibilities as are assumed to-day 
by the ship of state.' 



2 



* See my essay, " Lusltanla-Fall," 1915, p. 77, and my article, " England-Amerika und 
das Völkerrecht," in the separate issue of the Frankfurter Universitäts-Zeitung, p. 6 fC. 
But above all see also Heinrich Pohl, " Amerika's Waffenausfuhr und Neutralität," 1917, 
and Fleischmann (Zeitschrift für Völker;recht, IX, 851 ff.). In one of his notes trans- 
mitted on August 16, 1916, the American ambassador at Vienna alludes to Einicke, p. 
99. He would have done well to look up once more the note of the Union Government 
of 1872, which is quoted hy Einicke on p. 91, and wherein America argues that while a 
neutral is not prevented, indeed, from engaging in an ordinary trade of arms, it is 
nevertheless contrary to international law for a belligerent to obtain aU his war mate- 
rials exclusively from a neutral State. See also Einicke in Berliner Zeitung am Mittag, 
No. 221 (August 30, 1916) and No. 222 (August 31, 1915). 

3 London declaration of laws and customs of maritime warfare. Article 61. 
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There exists, however, another contradiction. 

While the convention defining the rights and duties of neutral 
States on maritime warfare permits, in Article 7, the exportation of 
war materials, it suddenly intones, in the next article, the high song 
of State neutrality. Accordingly, it considers it the duty of a neutral 
State to oppose in neutral waters the equipping and arming of vessels 
for war purposes and to prevent the departure of vessels that have 
been thus fitted out within the jurisdiction of its territorial sover- 
eignty. Thus no infraction of the law of neutrality is committed if 
the wharves of neutral private contractors ship to a belligerent hun- 
dreds of vessels and the munition plants thousands of cannon or 
millions of firearms; but if only one ship sails armed with a few 
cannon, then this constitutes a breach of neutrality, because a neutral 
territory serves thereby as a basis for war operations. 

Risum teneatis amici ! (Restrain your merriment, friends!) The 
departure of a vessel fitted out for war service in a neutral territory 
can certainly not be treated as a matter of little consequence. This 
involves, indeed, a violation of neutrality, and the declaration of neu- 
trality of the three northern States of December 23, 1912,^ as well as 
the Dutch declaration of neutrality of August 27, 1914,* were right in 
prohibiting such a practice. But an infinitely greater injustice is 
done to a belligerent when his enemy is kept in a good fighting con- 
dition only through the fact that the entire industry of a great 
country is suspended so that he may be kept supplied with war mate- 
rials, and munition plants are erected overnight, as if by magic, and 
the output shipped to him exclusively. Moreover, if the mere sale of 
ships to one belligerent, contrary to the prevailing view and usage,* 
has become lately regarded as suspicious and not permissible,* then 
it is perfectly clear how easy it becomes, even on the basis of exist- 
ing laws, to arrive at a consistent point of view with all of its con- 
sequences. 

Between Articles 7 and 8 there exists a sharp contrast, a gulf that 
can not be bridged over. One is tempted to say : Reason turns into 
nonsense, kindness becomes vexation. Article 8 is a repetition of 
No. I of the Washington Regulations '^ that had been agreed upon for 
the settlement by arbitration of the Anglo-American Alabama con- 
troversy in 1871. The agreement applied to the Alabama case only ; 

1 Article 4, § 3. 

a Article 18. 

s Compare Willms, " Die Umwandlung von Kauffahrteischiffen in Kriegsschiffe," 1912 
(Dissertation of the University of Würzburg), p. 127; Einiclse, "Rechte und Pflichten 
der neutralen Mächte im Seekrieg " (Zorn und Stier-Somlo : Abhandlungen aus dem 
Staats-, Verwaltungs-, und Völkerrecht X), p. 13Ö. 

*• Thus the Dutch declaration of neutrality of 1914, Article 13, reads : " or to deliver or 
supply such vessels to a belligerent." 

» The Washington Regulations are reprinted in full in Fleischmann, " Völkerrechts- 
Quellen," p. 96. Compare also v. Pauer, "Entstehungsgeschichte der Washingtoner 
Regeln," 1908 (Dissertation of the University of Würzburg). 
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but it had a more general importance that went beyond this case ; it 
was only necessary to give it a firm basis. However, " law and cus- 
tom are inherited like a generic disease." The Washington Regula- 
tions remained limited to the Alabama case, and the shortsighted- 
ness was so great that, for similar cases, directly contradictory regu- 
lations were enacted later on. This happened exactly in Article 
7 of the Hague Conventions defining thie rights and duties of neutral 
States in maritime war. 

There was but one man who already in the Alabama controversy 
perceived clearly the close correlation in tRe complex of problems 
and who endeavored at the same time to find a solution, which is the 
only one that may be regarded as legally correct within the bound-, 
aries of the principle of contraband ; this man was Bismarck. Upon 
the receipt of a dispatch from Count Beust, on March 10, 1872, Bis- 
marck declared himself willing to accede to the Washington Regu- 
lations upon the condition only that the prohibition against the 
arming of vessels shall also include a proviso against the exporta- 
tion of arms. 

That which in 1871, in view of the particular case, did not seem 
advisable yet, but which should have been retrieved during the work 
on the Hague code, will have to be given special attention in all 
future work on reform and eventually enacted, unless it shall be 
found preferable to abolish the entire right of contraband. The 
fact that in the meantime the Governments have declared themselves 
in favor of the opposite method may, perhaps, render the final deci- 
sion a more difficult matter, but it can not prevent it altogether. 
Indifference must be overcome with reason, selfishness through 
justice* 

The special interests of the belligerents stood hitherto too much 
in the foreground. Their legislation alone determined what was to 
be regarded as contraband. The London Declaration contains, in- 
deed, a list of articles that are to be ordinarily regarded as consti- 
tuting contraband, that is to say, without any previous proclama- 
tion on the part of a warring faction (Article 22) ; but England in- 
sisted upon the right of supplementing the list, and such a proviso 
was thereupon inserted in Article 23.^ And England demonstrated 
during the world war what she can accomplish by means of a sup- 
plementary list. 

The interpretations to Article 23 make it clear that the danger in- 
volved in the contraband extensions, which merely continue the old 

■ ■ ■ - ■ - - - - - - I , , - 

1 All tbe States, with the exception of Spain and Holland, protided for an extension of 
the list of articles of absolute contraband in the very memorials that were submitted by 
them in preparation of the London Conference regarding the laws and customs in mari- 
time war. (Schramm, *' Das Prisenrecht" 1913, p. 225.) 

92437—19 6 
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system of giving arbitrary definitions to contraband,^ were pretty 
well recognized during the discussions.^ And the additional argu- 
ments contained in the official commentaries in no way tend to weaken 
these scruples. 

For it is stated in these that, for the time being, it may, perhaps, 
prove difficult to specify such additional objects as are not already 
listed in Article 22 ; but that it is to be apprehended that new dis- 
coveries or inventions may render the list enumerated in Article 22 
insufficient. A certain amount of justification may be seen in this; 
but infinitely more significant and of far more serious consequences 
are the effects of such a »freedom enjoyed by the belligerents upon 
the neutral nations, who through the constant revisions of the lists 
find themselves in a state of intolerable uncertainty and nervousness 
and who eventually may find themselves totally disregarded. In 
these constant revisions the desire for tormenting usually has greater 
weight than the considerations of war necessity. This placing of the 
belligerents in a position of supremacy must be done away with under 
all circumstances; the neutral nations have a right to demand this 
much. Justice means an equalization of interests and should impart 
above all a feeling of security. The rules of international law require 
that, in order to render any partiality impossible, an exhaustive list 
must be created in advance which is to remain in force up to the time 
of a revision by agreement and which may be extended only with the 
consent of the neutral nations. If this were the case, commerce would 
be warned already in times of peace. If, however, in view of the 
fact that the enumerations hitherto made were incomplete and since 
the present constantly increasing development of the art of warfare 
makes a complete enumeration impossible, no desire is felt to adopt 
the so-called method of enumeration,^ then the Governments ought to 
confine themselves to an acceptance of the general tenor of both 
neutrality agreements (Article 7) * whose interpretation is placed in 
the hands of the neutral nations, but to which the belligerents may 

1 Thus every belligerent through a one-sided proclamation determined the kind of mate- 
rials he was going to treat as contraband in a given war. To be sure, the neutral 
nations had a right to complain and attempt to obtain alleviation through negotiations. 
But that was all. As early as 1877 the Institute of International Law (Institut de droit 
international), on a motion made by Moynler (Annuaire II, 110-118), voted to sustain 
the right of the belligerents " to determine in advance the nature of the goods " (determi- 
ner d'avance les objets), and remained later on true to this principle. But even at 
that time Bulmerincq was opposed to it, while before that Rolin argued in his answer 
to Westlake that such a privilege would leave too much play-room to the arbitrary will 
of the belligerents. Beckenkamp makes now the same argument in his essay. ** Die 
Kriegskonterbande" (Dissertation of the University of Würzburg, 1910), pp. 20, 23. 

* " It has been regarded as going too far to grant to any Government the privilege of 
making additions to the list through mere proclamations." (German White Book, p. 33.) 

8 Bulmerincq argued thus in the Institut de droit international. ( See Beckenkamp, " Die 
Kriegskonterhande," p. 13.) 

* Thus, for example, the memorandum submitted by Japan in advance of the London 
Conference regarding the laws and customs of maritime war designated as articles of 
absolute contraband only " arms and munitions." (Schramm, " Das Prisenrecht," p. 225.) 
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take exception through diplomatic channels. Such a reversal of the 
right of complaint which ought to take place by all means, regardless 
of whether the contraband goods are enumerated or not, would be 
of the utmost importance to the neutral nations. 

Woolsey expressed the opinion at the Institut de droit interna- 
tional, 1874-1875, that the war contraband ought to include, besides 
arms and munition, also their basic component elements, such as sul- 
phur, nitre; but Bulmerincq warned against subjecting even the so- 
called indirect contraband to the right of confiscation. For eventu- 
ally such an interpretation would include everything that might be 
useful in the manufacture of objects used in warfare and this would 
lead ad infinitum. For that reason the plan of contraband submitted 
by Kleen in 1893, which we shall take up presently, proposed in § 2 
that, for the purpose of forestalling any attempts at evasion, only 
such articles should be included in the contraband list which, like 
single parts of arms, can become weapons of war by simply being put 
together. 

In conclusion the following may be stated: It shall by no means 
become the duty of a neutral Government to supervise every small 
sale ; it will suffice to merely prohibit the wholesale trade in weapons ; 
and this can be curbed easily. 

III. I do not stand alone with my suggestion for an interna- 
tional law against the exportation of arms as constituting absolute 
contraband which I made already in my essay " Lusitania-Fall," 
p. 93 ff.^ 

The Institut de droit international, too, took up this question 
inunediately after its establishment in 1873.^ We shall now go into 
a fuller discussion of its transactions in this matter. 

Woolsey, Vidari, and Bulmerincq regarded a reform in the direc- 
tion of a general prohibition of exportation as desirable. But Kolin, 
Westlake, and Lorimer, the last of whom even advocated absolute 
abolition of the idea of contraband, expressed the fear that such an 
abolition might merely contribute to a multiplication of pretexts and 
prospects for future wars.^ Now, this apprehension is no longer 
justified in the case of my proposition which, as we shall soon per- 
ceive, demands as a recompensation complete freedom for the so- 
called conditional contraband. 

At the meeting of the Institute at Geneva in 1892, on a motion by 
Kleen (Sweden), the question of contraband was made the order of 
the day as a special subject for discussion, and the proponent was 
charged with the task of submitting a report.* 

* See Cussy, " Phases et causes cölöbres du droit maritime " (Famous Aspects and 
Motives of Maritime Law), II, 407, and tlie references quoted in my "Lusitania-Fall," 
p. 94. 

3 See Beckenkamp, " Die Konterbande," p. 6 fl!., and particularly 16 ff. 

»Op. Clt., p. 17. 

«Annnaire XII. 283. 
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Kleen's plan of 1893,^ as expressed in § 5, is explicitly founded 
upon an international law against the exportation of arms. Accord- 
ing to this epoch-making and very extensive plan the law of nations 
is to make it the duty of a neutral State to supervise its subjects, so 
that they do not export contraband goods. Kleen at the same time 
includes only actual war materials as such. The neutral government 
is obliged to prohibit by law, to prevent, and to punish the shipment 
of contraband goods. 

Kleen knew well that he was advocating an enormous innovation. 
And, as a ma^tter of fact, his plan was attacked mögt violently at the 
Institute with arguments, some of which were of a highly singular 
nature; however, thus Kleen argued, we are living in a transition 
period of development; and he defended boldly the principle that the 
shipment of contraband must not be regarded as a mere business risk, 
as a business adventure, the responsibility for which may be left by 
the State to the shipper, but that it must be treated as a breach of 
neutrality which ought to be prohibited and prosecuted. Opinions 
became divided on this point. Several delegates raised the objection 
that such an obligation of neutrality might easily lead to complica- 
tions ; Kleen answered this objection with the following arguments : 

One can not demand the impossible of a neutral Government; 
war will not be declared because of the unpunished sale of a 
bullet or two ; the neutral State will be inerely required to do its 
best according to its belief and conscience. 

It is true that § 5 was rejected while still under discussion by the 
commission, and eventually the whole plan was replaced by another 
one,^ more in accord with prevailing opinion. But even the plan 
suggested by Perels (see § 11) intended to make it obligatory upon 
the neutral Governments to prevent the shipment of arms to the bel- 

^Annuaire XIII, 1 ff. This plan appeared also in book form under the title, R. Kleen, 
'* Contraband of war and shipments that are forbidden to neutrals according to the 
principle of international law" (De la contrebande de guerre et des transports interdits 
aux neutres d'aprös les princlpes du droit International, par R. Kleen, Paris, Pedone- 
Lauriel, 1893). Concerning this plan, see Beckenkamp, p. 34 ff. 

2 Shortly afterwards the Commission, by remodeling Kleen's plan, agreed to a rough 
draft (avant-projet, Annuaire XIV, 33-43), which was laid before the general meeting 
at Paris in 1894. But Perels presented at this meeting a counter sketch consisting of 
only 11 articles and accompanied by justifying argument (Annuaire XIV, 58-64), which 
was taken up during the sessions held at Cambridge in 1895 (Annuaire XIV, 93 ff.). 
Thereupon Kleen and Brusa, following the resolutions adopted at the meetings in Paria 
and Cambridge, worked out a third or compromise sketch which contained again only 11 
articles and was accompanied by extensive explanatory notes (Annuaire XV, 98—124). 
Finally, on the basis of this sketch which made it necessary to introduce certain changes 
in the prizage regulations that were decided upon at the Turin meeting in 1882, an 
•* international regulation of contraband " (rfeglement international de contrebande) 
was passed at the sessions held in Venice in 1896 (with 13 votes against one, while five 
refrained from voting). See Annuaire XV, 189-233. But although this sketch was 
drawn up largely in accordance with England's wishes, Lord Reay (chairman of the 
meeting) nevertheless voted against it. Those refraining from voting, which was 
equivalent to a negative vote, were : Westlake, Brocher de la Flechfere, Engelhardt, and 
the two German delegates, Perels and Harburger. 
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ligerents. While the (third) compromise sketch was silent on this 
question, justifying it with the statement that it is doubtful, indeed, 
whether it would be expedient or even necessary and not too much 
expected, to demand of the neutral States that they suppress the trade 
in contraband goods; nevertheless the proponents added the state- 
ment that they regard it highly desirable and are even convinced 
that in view of the fact that thus far " only seven members ^ have 
declared themselves openly against it," the majority of the Institute 
is in favor of the repression of the neutral export of arms. 

Unfortunately the project fell through, chiefly owing to the fact 
that the members of the Institute were not quite ready to see an 
unneutral act in the shipment of contraband. But if the problem 
is once regarded in the proper light and judged correctly, then logical 
consequence will lead irresistibly to the necessity for repressive meas- 
ures on the part of the neutral Governments. 

IV. The spirit of true impartiality can assert itself freely only 
through an international embargo against the exportation of articles 
that constitute absolute contraband. To be sure. Article 9 of the 
Convention concerning the rights and duties of neutral States and 
individuals in land warfare demands that the neutral Governments 
must apply to an equal degree their restrictions and prohibitions 
in the matter of contraband to both belligerent parties, but the de- 
cision of a neutral State may nevertheless have a most unequal eflfect, 
and this unequality may be intended at the very time of making 
the decision. In such cases we deal with the so-called benevolent 
neutrality, a contradictio in adjecto, and thus far it has been prac- 
tically impossible to overcome it. Moreover, under the existing laws 
of nations, the Governments are by no means obliged to exercise 
supervisory duties in the matter of contraband. Companies and 
private individuals may make wholly one-sided shipments under the 
very ^yes of a Government and are thus in the best position of exer- 
cising an undue influence upon the course of a war. But even disre- 
garding this fact, the exportation of arms is bound to prove more or 
less advantageous to only one faction, in accordance with its geo- 
graphic position and shipping conditions, and can not but have an 
unequal effect. And lastly a general international law aimed against 
the exportation of articles constituting absolute contraband would 
also serve the interests of mankind in general. Wars would no 
longer be prolonged because of cooperation on the part of neutral 
Governments. The question of business would become a question of 
humanity. 

This new order of things would also have the additional good effect 
that the belligerent, who feels himself injured, would be no longer 

^A majority of these members were Englishmen. 
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compelled to take recourse to measures of self -help. The chase after 
contraband would be unnecessary, the sea would become free. If 
the difficulties of supervision have been hitherto overestimated, then 
the world war has taught us a different lesson. Under the new 
.system, supervision would become child's play in comparison with 
the internal control which England demanded in this war of the 
neutral nations. 

Besides, all difficulties would be removed at one stroke. It is only 
necessary, as has been proposed before by various individuals, to 
nationalize the war industries and, according to the arguments pre- 
sented on page 80 f., the export becomes interdicted on the strength 
of existing laws.^ 

In conclusion, I wish to say one word more concerning enemy aid. 
The London Declaration of the laws and customs of maritime war 
regards every shipment of contraband as constituting an act of hostile 
assistance. But, according to the official " elucidation^," Articles 
45-47 deal with special cases which were considered, for that rea- 
son, as requiring special regulations. Two classes are distinguished 
here: 'minor cases (Article 45), and cases of a more serious nature 
(Article 46). In the first instance, the guilty vessel is treated ac- 
cording to the laws of contraband, while in the second case it is 
treated as an enemy ship. But it may be possible, perhaps, to charge 
the State in individual cases with the supervision, while in other 
cases, without making a distinction between neutral and enemy ships, 
the vessel may be given the designation of an auxiliary war ship, 
in which case the English proposal made at the Second Hague Peace 
Conference may be called into play.^ It is not necessary to go here 
into the further details. 

§ 11. CONDITIONAL CONTRABAND. 

My plan demands, furthermore, that the idea of conditional con- 
traband disappear entirely from international law. While according 
to my proposal, all articles needed in warfare, hence the objects 
which hitherto constituted absolute contraband, can no longeif be 
transported nor shipped ii^ transit, and while the sovereign who fails 
in his supervisory duties renders himself liable to a breach of neu- 
trality, for which he may be brought to account through diplomatic 
channels, commerce is to remain absolutely unrestricted in all other 
respects. It is easily perceived that the stakes involved in the control 
of war shipments are not too high ; the sea becomes really free. 

And if the existing right of contraband constituted for centuries 
one of the most debated phases of prizage,^ then this applies par- 

1 Wehberg, " Seekriegsrecht," p. 122 : " This might, perhaps, prove satisfactory.'* 
» See above, p. 70 f. 

'Schramm, "Das Frlsenrecht," 1913, p. 204; Beckenkamp, "Die Kriegskonterbande," 
p. Iff. 
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ticularly to the conditional contraband with its confusing rules that 
can not be carried into effect easily and with its sphere of validity 
extended into the infinite on account of the system of auxiliary lists. 
In addition to this, its legal justification is rotten to the very core. 

By conditional contraband are meant articles and materials that 
niay be " employed for war as well as peaceful purposes," ^ and, above 
all, foodstuffs which, for that very reason, were mentioned by the 
Liondon Declaration of the laws and customs in maritime war in the 
first place. 

In the case of conditional contraband we deal with articles of trade 
that are equally needed by the armed forces as well as by the peaceful 
population. The uncertainty concerning their ultimate use consti- 
tutes their characteristic trait; 

For that very reason when, after the first session at Geneva (1874) , 
the problem of contraband came up for discussion at the preparatory 
meeting of the Institute of International Law (Institut de droit inter- 
national), three members immediately declared themselves strongly 
opposed to the conditional contraband, while the Englishman West- 
lake defended its retention. 

Kleen's plan, too, which was fully discussed in the preceding pages, 
is in agreement with my own views. , He wants to prohibit only the 
shipment of " actual war munitions " (munitions de guerre propre- 
ment dites) as constituting the chief articles of military aid, Kleen 
was of the opinion that it was not advisable to stamp as contraband 
and to prohibit by means of a contraband law the sale of such articles 
as were required too much in the course of daily life. According to 
§9 of his proposal, the powers were to come to an agreement concern- 
ing a general international convention that would cover only objects 
of so-called absolute contraband and likewise any changes in the 
contraband list that might eventually be required on account of in- 
ventions, progress in the art of warfare, or new international prin- 
ciples. For that reason, Kleen, whose far-seeing mind already per- 
ceived, as it were, the Hague Peace Conferences, had in view alter- 
nating revisions of the lists at periodically convoked conferences. 
He expressed himself strongly against contraband declarations being 
issued by the belligerents ; these, in his opinion, were never determined 
by considerations of the general but invariably of selfish interests. 

Kleen's proposal did away entirely with the concept of conditional 
contraband and, in contradistinction to the Cambridge Kesolutions, 
his (third) compromise plan, which defined, moreover, munitions of 
war more clearly as "war materials" (articles de guerte).^ His 
motion was adopted by a vote of ten against five members, took in 

^Declaration of London, Article 24. 

'At the general meeting Desjardin moved to replace the descriptiye conceptional defini« 
tion with the method of enumeration. 
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section 4 the point of view that peaceful commerce is bound to suf- 
fer mainly from the retention of conditional contraband, because 
in modem times wars break out more suddenly and the commercial 
relations are much more extensive than in former days; it was stated^ 
furthermore, that an intolerable injustice would be done to the 
neutral nations if no exceptions were panted at least to such of 
their transports as were caught on the high sea at the outbreak of 
the war. 

This question caused a heated discussion at the Venice meeting in 
1896,^ and the decision finally arrived at was in favor of a middle 
course, which had already been taken by Grotius,* and which was 
also advocated in several of the newer scientific books, after the 
example set by the English writers.' This new plan retained condi- 
tional contraband, but made it no longer subject to confiscation; 
instead the conference satisfied itself with the right of detention 
and eventually that of preemption in lieu of an additional compensa- 
tion of ten per cent. In this way a measure still conceivable from 
the military point of view was replaced by a direct attack upon the 
right of sovereignty. Brusa, acting as reporter in place of Kleen, 
who was absent, was so displeased with this result that after an 
unsuccessful protest he even wanted to discontinue the report, but 
continued it only upon the express wish of the presiding officer. 

On p. 73 Beckenkamp observes : 

I 

The Venice Resolutions can not be regarded as a declaration 
of a general legal conviction, they do not even give expression to 
the so-called prevailing doctrine; but few authors defend in 
their writings the right of preemption and. moreover, the later 
writers are more often of the opposite view (v. Liszt, v. Martitz). 
Furthermore, in its practical application the doctrine has by no 
means followed the road pointed out by the Institute in 1896 ; in 
this respect I have only to refer to the extensive declarations of 
contraband made by both parties during the Russo-Japanese war. 

^ A brief report of the transactions is given by Beckenkamp on p. 68 f . 

a "The Laws of War and Peace" (De iure belli ac pacis), III, c. 1, § 5. What 
we call to-day conditional contraband (and this is the phrase used in Article 24 of the 
London Declaration) and also accidental (occasional) or potential contraband, respec- 
tively, was designated by Orotius as " articles having a double use " (res ancipitis 
usus). Such articles are involved here which ordinarily satisfy the needs of the peace- 
ful population, but which may be also utilized for war purposes and whose potential 
utilization for such purposes must be always taken into consideration. Their eventual 
destiny is determined by the war situation (status belli) ; that is to say, in adaptation to 
given circumstances. A belligerent may appropriate such articles for his own use only in 
cases of dire necessity, and even then he is required to indemnify the owner. 

' For that reason Westlake emphasized during the discussions that the idea of a right 
of preemption is in perfect agreement with the practice hitherto followed by the Shiglish 
admiralty. To be sure, during the present world -war the admiralty applied this theory 
only for the purpose of Intensifying the English plan of starvation, in accordance with a 
provision of the order in council of March 11, 1916, subjecting to the rights of confisca- 
tion and preemption all articles shipped to or from Germany which slip through the tight 
meshwork of the right of contraband. 
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The invalidation of the right of confiscation into a mere right of 
attachment a*nd preemption reveals a guilty conscience. We see in it 
the valuable admission that articles which are also required by the 
peaceful population can not be placed upon an equal footing with 
war materials. But the promulgation of a right of seizure and pre- 
emption is really of no advantage to the civilian population, it merely 
diminishes the losses of the shipper while exposing at the same time 
every phase of commerce to new complications. 

For that reason, the London Declaration of the laws and custom» 
in maritime war took a different point of view. Bynkershoek already 
opposed strongly the principle of a purely potential contraband set 
up by Grotius and propounded the view that only such articles ought 
to be regarded as contraband as are intended for use in war opera- 
tions or are actually delivered for the utilization by an enemy mili- 
tary force, and he maintained, furthermore, that such articles must be 
accorded the same treatment as the exclusive war materials. 

From a conceptional point of view the London Declaration of the 
laws and customs in maritime war adhered to this doctrine, but re- 
sisted its right, logical consequence, otherwise it would not have 
adopted the twofold division of contraband. 

The London Declaration makes it perfectly clear, in the first place, 
that, in contraband of whatever sort, the quality and destination of 
the object are equally essential ; and thus an article, which at first 
constitutes only potential contraband on account of its quality, in so 
far as it can be also utilized by the military forces, becomes an object 
of absolute contraband only upon the demonstration of its military 
destination. The principle is clear ; it is the view expressed by Byn- 
kershoek. But now there arises a difficulty : How is this destination 
for military purposes to be recognized in objects of conditional con- 
traband? In the case of absolute contraband this is a simple matter. 
The Declaration states : According to the terms of Article 30, in the 
case of objects constituting absolute contraband, it is sufficient if the 
captor proves that the cargo is on its way to the enemy territory or 
enemy fleet. Under these circumstances no difficulties can arise, par- 
ticularly in view of the regulation contained in Article 31 and in- 
tended to facilitate the demonstration of the final proof. Everyone 
knows the eventual use for which a shipment of cannon is intended 
and which is on its way to the country of a belligerent. 

But in the case of objects of conditional contraband complete proof 
is necessary. Whoever brings up the prize — that is to say, the cap- 
tor — ^must prove, in accordance with Article 33, that the shipment is 
• not meant to be of benefit to the civilian population, but is " intended 
for the use of the fighting force or of the administrative depots of 
the enemy Government." But how are such proofs to be produced 
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if the consignment is not made out directly to some official adminis- 
trative point? One is compelled to resort to conjectures, in accord- 
ance with Article 34, and these have to do partly with the identity 
of the receiver and partly with the nature of the point of destination. 
In the first case the mere consignment to an enemy authority or to 
its agent is sufficient. In the latter instance it suffices to prove 
that the shipment goes to a fortified point or to a place serving as an 
auxiEary base for provisioning which is intended to become a 
source of power to a fighting force on account of the war materials 
that are being piled, up there. But England, to whom on second 
thought these conjectures did not seem formulated clearly enough, 
and which desired a plainer wording as a protection against the 
starving out of the English population, thereby proving that she 
perceived clearly the real significance of Article 34, by her openly 
admitted dastardly attempt to starve out Grermany, has shown during 
the present world war how the legal conjectures in the matter of a 
precise wording and meaning may be esitended, until eventually all 
guarantees for the sustenance of the people are nullified. Further- 
more, the order in council of August 20, 1914, § 5, deprived contra- 
band of all the protection given to it by Article 35 of the London Dec- 
laration by rejecting the theory of a continuous voyage. As early 
as November 16, 1914, the English Prime Minister stated in the 
House of Commons that it was England's principal task to prevent 
the shipment of foodstuffs via neutral ports that are intended for 
the German people. Thus the distinction between absolute and con- 
ditional contraband was actually wiped out, and in the English 
contraband list of April 13, 1916, this differentiation is made no 
longer, with the justification that " for practical purposes " such a 
distinction has gradually lost all value. The constant amplifications 
of the contraband list eventually had the effect of practically abolish- 
ing the free list, and even in the case of goods of a noncontraband 
character all imports and exports to and from Germany became sub- 
jected to English confiscation ever since March 11, 1915, the day on 
which the order in council was issued. 

The idea of conditional contraband is that, in the case of objects 
which are also needed for the use of the civilian population, con- 
fiscation is permissible only when it can be proven that this contra- 
band is intended for the fighting forces. But England substitutes a 
mere potentiality for the reality in the sense in which it was meant 
by Grotius, at the same time reacting, in contradistinction to the 
latter, with measures which he considered permissible only from the 
point of view of reality. England renounced the new regulation of 
the law of contraband, although it was enacted with her cooperation 
and under her leadership, and threw out the gauntlet to the lofty 
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spirit of humanity which had given form and content to this new 
regulation. And then England drowned her guilty conscience with 
disgusting cries of German barbarity, and in these she was obligingly 
joined by a simple-mijided world. 

Besides, attention may be called to the following facts : A commis- 
sion was created in England in 1903 and charged with the duty of 
" investigating the conditions of importing foodstuffs and raw ma- 
terials in times of war." The results of the deliberations, lasting two 
years, were laid down in a Blue Book,^ wherein England's economic 
dependence upon foreign countries was strongly emphasized and 
which demanded, among other things also, the safeguarding by means 
of an international law of the imports in times of war. Accordingly, 
Foreign Secretary Grey instructed Sir Edward Fry, the chief pleni- 
potentiary to the Second Hague Peace Conference, that it was to 
England's best interests that each effective measure tending to pro- 
tect the importation of foodstuffs and of raw materials for the 
peaceful industries should obtain all the sanction that could pos- 
sibly be given to it by international law.^ 

In this spirit then the English delegates to the London Conference 
worked for the realization of Article 34 containing the conjectures 
as to the inoffensiveness of the destination and insuring the importa- 
tion of materials needed by the peaceful population. How perfectly 
well England understood the spirit of the law of contraband is shown 
by her subsequent attempts to find a still clearer wording for this 
guarantee. 

Let us now compare to this the English attitude in the world war 
on one hand and, on the other hand, the hypocritical slogan of sub- 
ordination of might to right. 

To be sure, in the beginning England acted towards America as if 
she still adhered to the principles proclaimed in the London Declara- 
tion (Articles 33, 34). Thus the note addressed on February 10, 1915, 
to the North American Union stated that, as long as the German 
Government assumes control of all the foodstuffs and of nearly all 
goods that come under the definition of conditional contraband, it is 
clear that such shipments to Germany are consigned to government 
points of administration. 

As a matter of fact, in accordance with a proclamation of the Fed- 
eral Council of January 25, 1915, § 45, II (RGBl, p. 44), even the 
grain and flour imported from foreign countries had to be delivered 
to collecting agencies and companies, but the very next proclamation 
of the Federal Council, issued on February 6, 1915, Article 1, § 5 
(RGBl, p. 65), recalled the first order. Did not England place in 

^ " Beport of the Royal Cpmmission on supply of food and raw materials in time of 
war/' 8 volumes, 1906. 

s " Correspondence respecting the Second Peace Conference/' p. 17. 
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the beginning "obstacles in the way of feeding the Belgian population 
through accusations, until this question was finally solved satisfacto- 
rily through the intervention of the neutral states ? ^ But the ques- 
tion of feeding the German population remained unsolved ; and since 
the neutrals failed in this, our submarines took over the solution, but 
were unfortunately compelled to make the neutrals feel that it was to 
their disadvantage to have yielded to England's dictation on the sea» 

I am not going to waste another word on the unheard of illegality 
of the English plan of starvation which was followed by the unre- 
stricted submarine warfare as a measure of retaliation ; history shall 
render her impartial judgment in this matter. 

I merely wish to bring here to light the position of the English 
plan of starvation within the confines of international law. 

English contraband policy affected the neutral over-sea trade to its 
very foundations. Freedom of the seas exists no longer. 

Long before the world war the following appropriate description of 
the English contraband policy was given by the French professor 
of international law, Bonfils, in his Manual of International Law : 

England does not desire nor ever wanted fixed and precise, clear, 
and unequivocal legal precepts that would be binding upon all 
civilized Governments. . . . She decreases or increases her pro- 
hibitory measures according to her position as a neutral power 
or as a belligerent. As a belligerent she prohibits as many things 
as possible, especially such as are particularly useful in warfare 
to the enemy. She prohibits the shipment of articles of a most 
innocent nature and also of such as are indispensable to life, as, 
for example, grain, foodstuffs, etc. As a neutral power England 
declares free as many things as possible, and particularly the 
products of her own industries, especially when fat contracts 
may be expected from one belligerent.^ 

The American note to Germany of July 23, 1915, states: "The 
rights of the neutral States in times of war are based upon principles, 
not upon expediency, and principles are unchangeable." This procla- 
mation should have been addressed more properly to England, for it 
was against her that the German as well as neutral notes have re- 
peatedly proven an illegal paralyzation of the legitimate neutral 
trade. 

Thus far the right of contraband has been an undisguised expres- 
sion of might. Inasmuch as England, during the present war, has 
repeatedly assured the whole world that in international intercourse 
might must be replaced by right, one might have expected that the 
subordination of might to right would no longer meet with any oppo- 

» See my essay, " Die völkerrechtliche Stellung der vom Feind besetzten Gebiete," 1915, 
p. 41 if. 
sBonfils-Orah (1904), p. 776. 
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sition on the part of the English Cabinet even in the case of the law 
of contraband. But this remains to be seen. 

If during the peace negotiations the cry is uttered : " Back to in- 
ternational law," then the following principles must be insisted upon 
concerning conditional contraband. The conception of a merely 
potential contraband is theoretically and practically untenable, and 
the definiteness necessary to actual contraband exists only in the 
imagination. A safeguard against future slips and the unleashing 
of a war of nations, and against a destruction that bids defiance 
to civilization, as well as a safeguard for the maintenance of the 
neutral over-sea trade in war time exists only in a limitation of the 
right of contraband to war materials; that is to saj;;, to articles of 
absolute contraband. This must remain a minimum demand. By 
excluding the theory of a continuous voyage from the principle of 
conditional contraband, the London Declaration recognized that 
through the insertion of the theory of " things having a twofold use " 
(res ancipitis usus) into the law of contraband the bow has been 
bent too much. The nature of war, which is a combat between 
States and not between peoples, as well as the interests of the neutral 
sea trade, which may be restricted, even in war times, only to a 
tolerable degree, demand that conditional contraband be completely 
stricken from the right of contraband. A more acceptable adjustment 
lies in ä firmer check placed upon the neutrals in the matter of abso- 
lute contraband. 

By means of such a reform of the right of contraband the freedom 
of the seas in times of war would be established more firmly than 
could be done by any other measure. The whole problem is of such 
an importance that even in the new declaration of the maritime laws 
that is to be agreed upon at the conclusion of peace some such prin- 
ciple ought to be accepted. And if the absolute abolition of the right 
of contraband is rejected as being premature, then at least the follow- 
ing minimum demand ought to be made : 

The concept of conditional contraband hereby is and remains 
abolished. Henceforth there exists only an absolute contraband 
whose extent shall be determined exclusively by means of a gen- 
eral agreement, and it shall be the duty of the neutral powers to 
prevent its shipment from any territory that is subject to their 
sovereignty. 

Even the attempts at localizing the eflFects of the right of contra- 
band ^ can satisfy no longer. Neither the belligerents nor the neutral 
States gain by a prizage that is restricted to certain well-defined 
zones, and the freedom of the seas is not safeguarded sufficiently. 

»The following writers represent this point of view: Schmalz (Das europäische Völ- 
kerrecht, 1817, p. 288), Bluntschll (p. 474), Hold von Ferneck (Krlegskonterbandc, 
p. 136), Wehberg (Seekriegsrecht In Handbuch by Stler-Somlo, p. 123). Opposed to It 
Is Schramm, "Prisenrecht," p. 208. 



94 FREEDOM OF THE SEA. 

England has failed to read the signs of the times. Instead of 
accusing Germany of feudalism and violence, she should have left 
inviolate the freedom of the sea hitherto so infinitely insignificant, 
and she should have contributed her share to the realization of justice 
throughout the world. In the meanwhile a higher price is being 
asked, and the solution of the problem must go deeper. England is 
being thrown back upon the program of the former lord chancellor, 
Earl Loreburn. England's boasted enthusiasm for liberty and justice 
will find here a splendid field for activity. 



CONCLUSION. 



My program stands unfolded. It endeavors to bring to a success- 
ful conclusion the work of liberation begun by Hugo Grotius. I 
am attempting a solution of the problem of the freedom of the sea 
within the frames of a liberal international policy. I demand a 
freedom of the sea based upon a free development for the States and 
mankind. 

The freedom of the sea grants to each State the right to use the 
sea, and this use finds its restriction only in the equal right enjoyed 
by all other States. The view that in war the open sea is nothing 
el&e but a war arena and the peaceful rights to utilization are dis- 
lodged or placed at the mercy of the belligerents, must be done away 
with. The belligerent States may keep by all means their share in 
the use of the sea ; the naval forces may remain in a position to try 
their strength on the water, just as is done by the armies on land. 
But in all other respects the sea is to remain free to the peaceful 
intercourse not only of the belligerent but particularly of the neutral 
States. Above all an end must be made to the practice whereby the 
neutrals are compelled to bear the costs of warfare. They may no 
longer be excluded by the belligerents from the sea and made sub- 
servient to the selfish interests of either party. 

And if Germany appears once with such a program before the 
council of nations, then let our present enemies follow up the bloody 
passage of arms with a spiritual war against the " barbarians." For, 
then we shall learn at last what they think in reality of justice, 
civilization, and liberty. " Enough words have been spoken back and 
forth; let us now come to deeds!" The freedom of the sea is to-day 
the fateful question in international law. 

To be sure, strong opposition remains yet to be overcome, arvd 
this not only on the part of England. But the world war has been 
a teacher of a very special sort. The terrible commercial warfare 
speaks in eloquent words. Eltzbacher's attempt^ to perpetuate 
English barbarism as " international law that is binding " is a 
"literary war atrocity" in itself.^ The tremendous events of the 
world war have brought international law to a turning point. Only 

^Bltzbacher, " Totes und lebendes Völkerrecht," 1916. 

'Liepmann in the Deutsche Juristenzeitung, 1917, Nos. 21-22, Sp. 922. See also my 
criticism of Eltzbacher's essay in " Weltwirtschaftliches Archiv," 1917, pp. 40&-412. 
Eltzbacher's essay was rejected curtly everywhere. 

95 
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ft powerful jerk upwards will be able to save it from a plunge into 
the precipice. 

Supreme confidence had been placed in international law. But the 
war of nations reduced everything to the principle of might and, 
by summoning the entire national strength, by utilizing the wonder- 
ful powers of nature and technique, and above all, by abandoning 
all principles of justice, it developed into such a display of might 
as the world had never seen before. The latest justification for 
this illegal over-exertion of might is the endeavor to shorten the war 
and to bring about a final decision ; in other words, to overcome the 
war by war. This method has proven a failure. In the last analysis 
we must rely upon an agreement by understanding. The result will 
be that the principle of right will achieve importance once more, 
and the teacher of international law will assume again his duties 
as a priest of Themis. The principle of right must now become the 
principle of might, and it must assert itself irresistibly and in the 
same degree as was the case with might. 

The plan of a covenanted establishment of the freedom of the sea 
is, indeed, being accorded repeatedly a contemptuous and ironical 
treatment.^ 

It is maintained : The freedom of the seas can not be obtained with 
England's cooperation but only against her will;^ that is to say, 
with England simultaneously acting honestly and treacherously. I 
readily admit that a real and lasting liberation of the seas is pos- 
sible only after the defeat of English sea despotism and of English 
prestige.' We need not necessarily have in mind the crushing or 
humiliation of England, such as has been designed against us by 
the English Government from the very beginning, all supplementary 
denials to the contrary ; but England's will to victory must be broken 
by force of arms and her Government compelled to recognize in 
place of English sea hegemony the equal rights of all nations. 

The greater part of this work has been done already and — as far as 
it is humanly possible to judge — it will not be subjected again to 
an elaboration backwards. 

The English mastery of the sea, in so far as it is directed against 
Germany, has already been broken in the main. All English at- 
tempts at denials can no longer change this fact. For, the mastery 
of the sea reveals itself negatively in the exclusion of others from its 
use and positively in the unrestricted use by oneself. In the first case 
England's power remains by all means an undisputed fact; German 

^ See especiaUy Neumann-Frohnau, " Die Freiheit der Meere/' p. 24 if. 

« Mtiller-Meiningen, " Der Weltkrieg," II, 134, etc. 

« Levy, '* Die englische Gefahr für die weltwirtschaftliche Zukunft des Deutschen 
Reiches," 1916, p. 25 ; Siemens, " Die Freiheit der Meere," p. 55 ; Triepel, " Die Freiheit 
der Meere," p. 40 ff. ; Neumann-Frohman, " Die Freiheit der Meere," p. 21 ff. ; Laband 
in the Deutsche Juristenzeitung, 1916, Sp. 1 ff., etc. 
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merehant vessels are still' Unable to iMtvigivte the seas. But in re- 
gards to Eiftglisli n«rvig»ti<M!i* aaid n0vigation for English interests, 
the krngaage sf)eken by our siabmaaine warfare and by the admitted 
sh^ptage of tonnage is as^ clear as could* be ^sired. 

Sd^gländ hais ceased tO'be the mistressof the sea. 

And the English Government will begin negotiatit^ns as soon as it 
is ready to look dis]t>aiSsioniately in/feo- the eyes of this naked fswct and 
to abandon all hopes of ever regaining the mastery of the sea. Of 
course, one swallow does not yet make summer. But just the san^, 
the appearance of tiie fir^ swallow is usually hailed with great joy. 
And I see this swallow in the famous letter of Lord Lansdowne * 
who belongs to an historically renowned ruling family of England. 
Kjellen, of Sweden, wrote in the issue of the " Nya Dagligt AUe- 
handa^" of December 2, 1917 : 

Two souls are still fighting in England's breast. One is that 
oi the bulldog, stubbormy remctatot to let go of its bite, the other 
belongs to the cold, calculating business man who recognizes 
that he can not win the waar aim, for that reason, liquidates it, 
before business goes from bad to worse. England can no longer 
a'chieve' mastery over the \^orld, hence the business man deems 
it advisable to share it wiUh Germany and others. Otherwise, 
even this^ prospect will disappear with a mathematical cer- 
tainty. 

An editorial in the Frankfui^tfei* Zeitung of I>ecember 24% 19lT, 
No. 355 (Evening edition), remarks rightly: " Whether history will 
regavd such a termiination of the war» a« a victory or compromise, 
depends entirety upon the degi^ee of willingness displayed by our 
reluctjmt opponents." The Entente Powers feel that, in view of 
their avowed war aims, peace by agreement would; indeed, öigiiify 
a defeat. Hence the cry : Stand firm until victory is achieved ! Hold 
out until Germany is overpowered!^ We* are convinced, however, 
that after a few more defeats, England will be ready to begin 
negotiations. 

Germany will have achieved her war aims- if her possessions and 

boundariies are once more made secure, if the opporöunity for ex- 

'- - > ■- 1 ■ T - ■ • .,.-.. ■ . ■ , , , ■ f -■ . • ■ 

1 Appeared In the " Dally Telegraph " of November 29, 1917. 

« According to the Times, the English Ministet,- BWftftr' Jjft>^\ mifem^ng- in ' the ffbose 
of Commons, In December, 1917, Lord Lansdowne's letter, uttered the following words : 
"A peace coitclttded on the bdslls ptbpos^ by tot^ istnsA&^na would actually mean a 
defeat for' us. And^ what woiüd be the position of the British Empire^ after such a 
defeat? We can no longer disguise the fact that a waf^ which lasted so long and caused 
80 much suffering, is bound to influence the population- of every country, here at home 
as Well as in the domlnlonfs. Now, should we In the end be unable to achieve our aims, 
does anyone really believe tliat the British Em^li« Will be able to lAalntain its unity 
which, we hoped, might become stronger on account of the war? I, for one, do not 
believe it." llie Anglophile, John F. Bass^ writes in the same vein' in the " Chi4*ago Daily 
News" of October 17; l^lf : " Öiie' side milst Wfti th'ls War. For, a return to the status 
quo without indemnifications will mean a German victory. In that^ caw England is 
bound to lose her" dbihln'a ting influence in Europe, leAnoe^lt would become apparent that her 
power is not as great as was generally believed." 

92437'— 19 7 



98 FREEDOM OF THE SEA. 

tensive colonial activity is given back to her. and if she finds every- 
where an open over-sea route to the markets of the nations. 

If the war had brought about no changes in the balance of power 
or if England were still in truth the mistress of the sea, then nego- 
tiations concerning the freedom of the sea would be, indeed, the most 
superfluous things in the world. Either England could not be won 
over to agreements such as the world really needs or else she would 
invalidate them through restrictions and most certainly fail to re- 
spect them. 

Kant pronounced once an annihilating judgment upon England. 
The following note, written on a loose leaf, was found among his 
effects and translated for the first time by Reicke in the "Altpreus- 
sische Monatsschrift": 

The English nation (gens), as a people (populus), is the 
most valuable unit when considered in relation to manland as a 
whole, but when considered merely as a State in its relation to 
all other States it is foimd to be the most destructive, the most 
violent, the most tyrannical, and war inciting among all. 

The general distrust in England is baSed, in the first place, upon 
her demonstrated inability to keep agreements. England's bona fide 
credit, never any too good, has been nearly exhausted on account of 
the war. Triepel is right in declaring : " In this respect the experi- 
ences of the present war have turned even the most trustful nations 
into skeptics." ^ 

In his poem, "Die Philosophen" (The Philosophers), Schiller 
puts the following words into the mouth of the " Third " — ^that is to 
say, of the English nature philosopher Berkeley — ^who denied the 
existence of the material world : 

There is no other thing but 1 ; 

Everything else flissolves in me into a bubble. 

This was also England's attitude up to date in all of her inter- 
national dealings. 
Bismarck, who knew England very well, says : 

The respect of the rights of other liations goes in England 
only so far as this does not interfere with EngliSh interests.* 

To be sure, Lorebum asserts : 

There exists a school in the foreign countries which believes 
our Government capable of Macchiavellian politics, and main- 
tains that since the days of Lord Stowell we had piled up a 
sackful of legal subtleties and precedence cases, by means of 
which we would be able to regain everything that we were appar- 
ently willing to renounce. An injustice is being done us. We are 
neither as crafty nor as unscrupulous as our enemies think.' 

1 " Die Freiheit der Meere," p. 14. See also ran Calker, p. 23. 

•"Erinnerungen," II, 267. 

" Loreburn-Niemeyer, "Privateigentum im Seekrieg," 1914, p. 162. 
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But if Loreburn chooses to measure England's present warfare by 
the rules of the law of maritime warfare which he himself sketched 
so clearly, then he will no longer wonder at the harsh judgment, 
which, as a matter of fact, is not confined to a single " school," but is 
rather universal. 

And yet the English prime minister, Lloyd George, speaking in 
the English House of Commons in December, 1917, by a complete 
transposition of circumstances dares to enter once more the English 
deficit against the German credit and to make the following pre- 
diction: 

I must say that a country which believes Germany capable 
of fulfilling a promise according to the letter and spirit simply 
does not know this power, and he is bound to have unpleasant 
experiences. 

We are looking forward calmly to these "experiences." We are 
not sure whether the English indignation is sincere. We are, how- 
ever, certain of the fact that an agreement with England will cost 
us the greatest sacrifices. 

But no matter how much justified we may be in our indignation at 
the "perfidious Albion," there remains nothing else but that after 
the war the opponents of to-day must once more sit down at the same 
table and conclude agreements.^ And then the question will arise 
whether we will be in a mood to cooperate. But history will repeat 
itself, and the same thing will happen as has happened after each 
war and as is related in the " Song of Walthari " (Das Walthari- 
lied). After Günther lay on his shield with a crushed leg, after 
Walthari had lost his trusty right hand, and the fierce Hagen one eye 
and six grinders, then the heroes withdrew haughtily from the battle. 
And even if the modem negotiators of peace do not outbid one 
another, midst jokings, in eulogies, as was done by the three heroes of 
the story, still it will be said in this case, too : They renewed the old 
oath of fidelity. 

We must approach the new order of things with confidence* Dis- 
trust is a bad adviser. Distrust has rendered splendid services in 
the origin of the war ; and it is the lack of confidence that stands in 
the path of concluding the war. 

But, of course, caution is just as much advisable.^ Germany must 
curtly reject as valueless any agreements which England may bungle 
through counter moves, or render void through essential restrictions, 
or fail to ratify at all. Better no agreements whatsoever than a bad 
agreement or one from which England may slip out. Upon England 

1 Thus likewise v. Liszt, Deutsche Juristenzeitimg, 10.16, Sp. 21 ; Nöldeke, op. cit., 1916. 
Sp, 978 ff. 

* Laband, too, advises ** extreme caution " (Deutsche Juristenzeitung, September 1, 
1916). 
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will then fall ibef respon^äbüitj ifor the lawless international coi^li- 
tions and «espieQially for tiie failure to Aceomplish the limitaftion of 
armainents so much desired by Üyd whole world. Even now the 
warning is being souaded in Oermanj : 

Let there be no new obligations by means of international 
agneeinients in the matter of 4ihe laws and customs in maritime 
war. * * 'I' If it becomes at aUiaueoessary to subject our atti- 
tude toward onemy and x^eutral powers during war to definite 
legal regulations, then let these regulations assume tiie form of 
Imperial Laws. The laws of the German Empire shall hence- 
forth constitute the basis of our war practices.^ 

But why the need of a law at all, and thereby of a legal obligation 
assumed by the supreme commanders and naval forces, if the op- 
ponent enjoys the same absolute freedom as we do? Wovld J4, not 
be better in this case to simply place the decision into the hands of 
the supreme military authorities, knowing that they would make 
their decisions dependent upon the general, war situation? Why 
not adopt, then, the slogan : No agreement, but freedom of action ! 

Stier-Somlo says of van Calker's proposal : " It is highly probable 
that this will be the final solution. However, it will kave to be per- 
fectly uiiderstood that from the point of view of international law 
it will mean the death of maritime warfare." ^ But it does not seem 
advisable to cause this death, or, rather, hasten it, as long as an 
improvement is still possible. It is only necessary to perceive clearly 
what it wouid mean: Every belligerent establishes his own rules 
and regulations. The world war has shown with a horrifying clear- 
ness where such a state of affairs wouid lead to. 

In the discussion of a new interna/tional order of things the prob- 
lem of sanction will surely not be the least important. We shall 
wait and see what forces will be mobilized againi^ a breach of inter- 
national law and how the international community intends to pro- 
ceed against a violator. I do not think much^ of the plan for an 
int^natiofial maritime police force. The econcwnic boycott, rather, 
will have to be resorted to, which, while constituting a breach of 
international law when directed against peaceful and right-minded 
States, can nevertheless become an effective coercive weapon in the 
hands of international law when wielded against the violator as an 
ordinary, legally developed measure of retaliation.* 

And in case the neutral community of nations fails to achieve its 
ends, there will still remain to us our present remedy, the rigl^t of 

iVan Calker, p. 27. 
2 " Die Freiheit der Meere," p. 97. 

^ See also THepel, p. 14. SomewluU atAvpHj Neumann-FrohBau, ** Die Fveihelt der 
Meere," Foreword. 

^ Ooncerolng tiie question oC consummation eeeaieo dtier-Somio, p. 131 ff. 
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«elif-preser-VÄtion. Should England at the ontfereak ©f a fpesh 
Anglo-German war, again attempt to stand international law <m its 
liead wrthf<»ut being i^ranoiediÄteiy called to ord^r ^by the international 
l^ftl coTOMi^nity, th^i 4ike wratk of ipetribution wM ^frice mcnre over- 
whelm the violator. Thus our position can by no means grow worse 
because o€ an agreement ; it m^iy merely faU to ia»prove «ft the worst. 

Besides, the present laälure of the laws of maritime war^De is 
•ckisely interwoven with the peculiftrities of the world war, wliich 
-constituted a test too severe. Such a gigantic struggle will prob- 
ably never occur again and international law will not be put to such 
a hard test. 

Moreover, after the conclusion of peace we shall be confronted 
1)3^ essentially improved conditions. Thanks to our submarines, Eng- 
lish mastery of the sea, which, according to the strange view of the 
English, serves as a guaranty to the freedom of the sea,^ may be 
regarded in the main as a matter of the past. But Germany, too, 
shall not and will not assume this position of superiority. For this 
also' would mean the destruction of the freedom of the sea. Whoever 
amongst us thinks otherwise ^ thinks after English fashion. Nor can 
we or do we wish to share with England the mastery of the seas, 
if one may speak at all of a divided mastery. No one shall rule the 
seas ; the sea shall remain free from all domination. 

And the international agreement which is to establish the prin- 
ciple of equal rights on the sea for all States will eventually grow to 
be the legal expression of a fact that is bound to assert itself in the 
«nd irresistibly even without an agreement. Perhaps for that reason 
only is England willing to enter into negotiations concerning the 
freedom of the sea after the war. The freedom of the sea was always 
menaced by England only. But now England has even lost her own 
freedom of commerce in this war, in the course of which she has been 
able to summon the entire world in defense of her power. And Eng- 
land will never again enjoy such advantageous conditions for treaties 
as she has enjoyed during the present war. Every State, eager to 
emulate in the future the example set at the present by England, will 
surely find itself opposed by a world no longer willing to degrade 
herself by becoming the servant of the oppressor. 

Thus the most effective safeguard of the freedom of the sea is 
eventually not an international agreement, but the absolute certainty 
which may be looked for to translate itself into a fact, with or without 
treaties, that all fresh ambitions for world domination will be dashed 
to pieces against the concert of powers that is bound to appear sooner 
or later as the guardian of the freedom of the sea. This, too, is the 

— - - - ■ ■ ■ - ■ 

^ Concerning the question of consummation see also Steir-Somlo, p. 14. 
2 As, for example, Triepel, too, p. 41. 
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deeper meaning of the system of a world balance so ardently desired 
by Stier-Somlo.^ 

We must always bear in mind that even the best law, for which we 
must, indeed, continue to strive, will not quite guarantee us the abso- 
lute freedom of the sea. In the last analysis, each State will enjoy 
only so much freedom as it may be able to maintain. For that reason 
Faust, at the very zenith of his development, declares that, according 
to the " highest axiom of wisdom " — 

He only earns liberty and existence, 

Who is compelled to win them from day to day. 

'Würzburg, Christmas^ 1917. 

» " Die Freiheit der Meere und das Völkerrecht,*' 1917, p. 119 ff. 



SUPPLEMENT. 



In the meanwhile, in an address delivered before Congress on 
January 8, 1918, Wilson proposed a peace program which contains, 
in section 2, the following demand : 

The second condition is the absolute freedom of navigation 
upon the seas, outside territorial waters, aUke in peace amd m 
war^ except as the sea may be closed in whole or in part by 
international agreement. 

To this the Austro-Hungarian Minister of Foreign Affairs^ Gomvt 
Czemvn^ made the following reply in the Austrian Parliament on 
January 24, 1918 : 

The postulate of the President (Wilson) expresses the heart- 
felt desire of all nations. I subscribe heartily and fully to this 
demand made by America. 

In a speech delivered on the same day before the Imperial Parlia- 
ment, the iTnperial ChanceUor^ Count von Hertling^ made the fol- 
lowing declaration : 

The absolute freedom of the seas, in peace and in waar^ is 
regarded by Germany, too, as one of the first and most important 
postulates of the future. Thus, there really exists no divergence 
of opinion. The reservation added by Wilson at the end — I need 
not quote it literally — is not clear and seems superfluous, hence 
might better be omitted.^ It would be of utmost importance 
to the freedom of navigation upon the sea if the strongly forti- 
fied naval bases of support situated on important international 
highways of commerce and maintained by England at Gibraltar, 
. Malta, Aden, Hongkong, on the Falkland Islands, and at several 
other points, could be given up. 

But not only the English Government but also the whole English 
press arose unanimously against such a proposal, and the PaU MaU 
Gazette pounced upon this opportunity to brand once more and in 
the usual fashion the doctrine of the freedom of the sea as " stark 
madness." In addition, the Germans were accused of ingratitude, 
- and it was pointed out to them that all English coaling stations are 
just as open to the Germans as to the English. The. following reply 
may be made to this : England speaks only of conditions in times 
of peace, and even then the Treaty of Paris causes apprehensions 
for the future. And how England acts in times of war has been 

*To this Wilson made the following reply in his speech delivered before Congress on 
February 11, 1018 : " He (Count Hertling) agrees that the seas should be free, but looks 
askance at any limitation to that freedom by international action in the interests of 
the common order." Wilson will have to speak more plainly. 
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shown clearly by the events that took place in 1914. Moreover, Eng- 
land only mentions coaling stations, whereas the imperial chancellor 
speaks of strongly fortified naval bases of support situated on the 
important international highways of commerce. And as long as 
English cannon are aimed on the principal crossing points of the 
seas at vessels there can be no freedom of the sea which Wilson 
regarded' as absolutely necessary in times of war as well as in times 
of peace. The throwing open of the English fortified bases of 
support, by no means categorically cfemanded by the Imperial 
Ghancellor, but merely suggested as a logical resuM of ttie freedom 
of the sea, is now up for general discussion and will engage public 
attention until it Becomes a reality. 

Absolute freedom of the sea even in times of war can not be con- 
ceived very well without the abolition of the rights of capture at sea, 
blockade, and contraband. It will soon have to become clear whether 
this is really the aim of the German- Austrian- American program, 
Amesricst apparently makes but a limited use of her right to* demand 
absolute freedom of the sea, while England assumes as heretofore an 
entirely adverse attitude without restraining in the least the mani- 
f estaffeion of her opposition. For that reason, further developments 
ought to be awaited eagerly. 

The newspapers to-day (February 16) contain reports of a signifi- 
cant interview granted by Prince Max, oi Badm, t5o Br. Maatler, the 
director of the Wolflf Bureau, in the course of which the prince, when 
asked whether the speech of Lord Lansdowne does not seem to point 
out tor him a way out,, made the following reply : 

The word of an honorable peace has a pleasant sound. The 
assumption is correct that in preparation, for peace an agreement 
concerning certain general aims must be arrived at, aims arising 
out of the divergence of special interests and belonging to no« one 
nation in particular but^ s© to» speak, to all peoples. In this 
respect public discussion is highly d^^irable. 

I shall begin with the demand for the freedom of the seas, 
rooted so deeply in the history of the German nation. The under- 
lying principle of the freedom of the sea states that noncombat- 
antS' must be spai^d the sufferings of wagr on t^e sea- and on land. 
A new war of starvation may not be waged again. The secure 
establishment of the principle of the freedom of the sea would 
mean more than the mei »uraane shaping of future wars. It 
would become a real "' 'iS.gjiiarantee, because the prospect of 
being able to ^buseunpui^jr^^m one's sea power constitutes one of 
the greatest, temptations to war: 

Prince Max von Baden has also shown in his speeches delivered 
before the Badenese ITr^er Chamber that he knows how to view the 
problems, arising out of the war from^ an exalted vantage point and 
that he has grasped th^i cleariy in their closest correlation. 

WxjKzBURG, February 16^ 1M8. 
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